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SUBJECT: Notice of Confirmation

We have reviewed the objection to the Notice of intention to revoke the registration of the Jewish
National Fund of Canada Inc. (Organization) issued on August 20, 2019 as well as your
representations. In our view, the information provided has not alleviated the non-compliance.

As aresult, we confirm the Minister’s proposal to revoke the registration of the Organization issued
under subsection 168(1) and 149.1(2) of the Act on the basis that the Organization:

e ceased to comply with the requirements of this Act for its registration by failing to be
constituted for exclusively charitable purposes; Paragraph 168(1)(b);

e ceased to comply with the requirement of the Act for its registration by being engaged in
activities that are not in furtherance of charitable purposes; Paragraph 168(1)(b);

e ceased to comply with the requirement of the Act for its registration by not having direction
and control over the activities undertaken in Israel and thus not devoting its resources to its
own charitable activities; Paragraph 168(1)(b);

e ceased to comply with the requirement of the Act for its registration by providing funds to
non-qualified donees; Subsection 149.1(2); and

e failed to comply with subsection 230(2) of the Act by having insufficient documentation
to substantiate the activities undertaken in Israel and its failure to keep information in such
form that would enable the Minister to determine whether there are grounds for the
revocation of its registration; Paragraph 168(1)(e).

Below is our analysis of the response provided to our proposal letter and our decision on the
registration of the Organization as a registered charity.

Purposes

We maintain our opinion expressed within our July 26, 2023 correspondence. The Organization
indicated that the Canada Revenue Agency (CRA) has been unreceptive to its repeated offers to
amend its charitable purposes. While the proposed amendments may be valid charitable purposes,
the question of whether an organization is constituted exclusively for charitable purposes cannot
be determined solely by references to its stated purposes, but must take into account the activities
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in which the organization currently engages®. We remain of the opinion that the activities of the
Organization are not charitable, that the information about the eligible beneficiaries are lacking
and that the Organization does not have direction and control over its funds sent to Israel.

Furthermore, we have the following comments in relation to the prevention of poverty following
your latest representations. These comments also apply to the section “salaries paid to indigent
workers?” contained within our proposal letter dated July 26, 2023. The “relief of poverty” head
of charity has predominantly been determined through a consideration of whether the intended
beneficiaries require such relief.

Early examples date back to the preamble of The Charitable Uses Act of 1601, which referred to
the relief of the aged, impotent, and poor people; marriage of poor maids; and aid or ease of any
poor inhabitants®.

Since then, the concept of “relief of poverty” has evolved with various considerations of what it
means to be poor. Courts, including the Supreme Court of Canada, have recognized that poverty
is a relative term that does not need to be limited to the destitute?.

However, there is no authority that indicates that the “relief of poverty” head of charity includes
the “prevention of poverty”. No court has expanded the common law category in this manner>.
The relief of poverty only became a charitable purpose in the United Kingdom with the enactment
of the 2006 Charity Act.

Furthermore, within the VVancouver Society decision the court stated the following about adopting
an entirely new definition of charity:

1 Vancouver Society of Immigrant and Visible Minority Women v. M.N.R.[1999] 1 SCR 10, at paragraph 159, 194
(Vancouver Society), A.Y.S.A Amateur Youth Soccer Association v. Canada (Revenue Agency) [2007] 3.5.C.R 217
at paragraph 42 and CRA guidance CG-019 How to draft purposes for charitable registration.

2 For purposes of the CRA’s review, the term “indigent worker” is defined as the following per the Organization’s
submissions to CRA: “immigrants who would otherwise be unemployable because of emotional or physical
impairment” and “All funds spent by us in Israel are used wholly and solely for the employment of indigent
labourers. This money is used for paying daily stipends to immigrants from backward Middle East and North
African countries and countries of eastern Europe, who because of emotional or physical disability, would otherwise
be unemployable.” During the audit, the Organization provided two documents where it provided the criteria for
determining who is an indigent worker. There are small discrepancy between both documents in defining who is an
indigent worker. On the first document, indigent workers are workers who: 1- Have been unable to find work by
themselves, 2- Unskilled, 3-Reside in areas where there are few jobs available for their level of skills, 4- Have
utilised all their unemployment benefits and are receiving welfare payments from the National Insurance Institute,
5- New immigrants from Ethiopia, and 6- Are from Minority groups who are not suited for any other job. On the
second document, field employees are employees who: 1- were not able to find work themselves, 2- Are not
professionals, 3- Reside in areas with a limited number of positions applicable to their professional level,

4- Exhausted all of their unemployment benefits and are being paid income support from the National Insurance
Institute, 5- Immigrant from Ethiopia and Russia and 6- Minorities for which this type of employment is the only
one applicable.

3 Vancouver Society, at paragraph 145.

4 Vancouver Society, at paragraph 185 citing Re Central Employment Bureau for Women and Students; Careers
Association Incorporated, [1942] 1 All ER 232 p 233.

5 Credit Counselling Services of Atlantic Canada Inc. v. Canada (National Revenue), 2016 FCA 193 paragraph 43
(Credit Counselling)



-3-

“Even though some substantial change in the law of charity would be desirable ..., it would
not be appropriate for the Court, ..., to adopt an entirely new definition of charity. If this
is to be done, especially for the purposes of the Income Tax Act, the specifics of the desired
approach will be for Parliament to decide since a new and more expansive definition of
charity, without warning, could have a substantial and serious effect on the taxation
system.”®

The Federal Court of Appeal (FCA) decision in Credit Counselling stated that:

“In the United Kingdom, Parliament adopted the Charities Act 2011, 2011, c. 25 and in so
doing included the prevention of poverty (in addition to the relief of poverty) as a charitable
purpose. In effect, the Appellant is asking this Court to do that which required an act of the
UK Parliament to do. In my view, just as in the United Kingdom, it will require an act of
Parliament to add the prevention of poverty as a charitable purpose.

As aresult, in my view, the prevention of poverty is not a charitable purpose and hence the
Appellant cannot succeed on this ground.””

Therefore, we maintain our opinion that the prevention of poverty is not a charitable purpose in
Canada. Also, the reference made by the Organization to the publication of the Charity
Commissioners, “The Prevention of Poverty for the Public Benefit” is not relevant in a Canadian
context since the prevention of poverty is not a charitable purpose in Canada.

Furthermore, the representations indicated that like many other charities, the Organization has a
mission statement that is different from its stated charitable purposes. The representations
explained that the legal requirements of charitable purposes often make them unintelligible or
confusing to the public, commonly leading charities to reframe their work to be more relatable as
a “mission statement”. Mission statements are fundamentally an exercise in public relations, and
not the adoption of a new charitable purpose.

We have done research on the meaning of “mission statement” and have found, that to put it
simply, a mission statement sums up the purpose of a charity. It is an essential piece of
documentation for a charity. Not only does it clarify the charity’s purposes and provide a template
for direction, it holds decision-makers to account and acts as a motivator for staff, volunteers and
donors.

Mission statements make clear what is important, whom the stakeholders are and provides
directions. One way in formulating a mission statement would be to answer the following
questions: 1- what do we do, 2- how do we do it, and 3- whom do we do it for.

One of the three items contained within the mission statement of the Organization, at the time of
audit, was to provide funds to Keren Kayemeth Le’Israel (KKL) to redeem the land of Israel. To
provide funds to a non-qualified donee is not a charitable purpose. The representation indicated

& Vancouver Society, page 6 of 132 (pdf document from the SCC) and paragraph 202
7 Credit Counselling Services of Atlantic Canada Inc. v. Canada (National Revenue), 2016 FCA 193, paragraph 18
and 19.
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that the funds flowed under an appropriate contractual relationship; however, we are of the opinion
that the Organization did not have direction and control of the funds provided to KKL.
Furthermore, the Organization has not provided any relevant documentation supporting that the
indigent workers were eligible beneficiaries or that the activities undertaken in Israel was theirs.

Failure to devote resources to charitable activities carried on by the Organization

The arguments brought forward within the “Failure to be constituted for exclusively charitable
purposes” above, in relation to the prevention of poverty, are also applicable within this section of
the letter. As indicated above, there is no authority that indicates that the “relief of poverty”
includes the “prevention of poverty”. The courts have not expanded the common law category in
this manner. The relief of poverty only became a charitable purpose in the United Kingdom with
the enactment of the 2006 Charity Act. Therefore an activity undertaken to prevent poverty is not
a charitable activity for a Canadian charity.

Should the prevention of poverty be determined to be a charitable activity by the Canadian courts,
the Organization has many issues in demonstrating that the activities / funds disbursed in Israel
were for the activities of the Organization.

For example, the Organization was unable or unwilling to provide supporting documentation
showing that the indigent workers® selected were eligible beneficiaries. There is no documentation
provided:

e demonstrating the beneficiaries exhausted all of their unemployment benefits and were
being paid income support from the National Insurance Institute;

e demonstrating the beneficiaries were unable to find work by themselves;

e demonstrating the beneficiaries were non-professionals;

e demonstrating the beneficiaries were residing in areas with a limited number of positions
applicable to their professional level;

e demonstrating that the selection criteria were created by the Organization instead of KKL
has expressed within our letter dated July 26, 2023; etc.

Following the Organization’s representations relating to the payments to indigent workers, further
research was undertaken and we found information relating to the minimal wage salary in Israel
during the audit period®. When considering this new information, the wages paid to the indigent
workers were still above an acceptable level. The salary paid to the indigent workers was above
the monthly minimum wages; therefore, the Organization provided them with a private benefit.
For 2011, the Organization paid on average indigent workers in excess of 76,246 or $18,789
CAD above the minimal monthly wages. For 2012, the excess was m76,246 or $19,738 CAD
above the minimal monthly wages. Consequently, this excess in payment cannot relieve poverty
as per the Organization’s position. The Organization is providing a private benefit to these indigent
workers. Furthermore, the representations indicated that the CRA analysis about the stipends paid
to the indigent workers was flawed by assuming that all the indigent workers were singles and

8 We use this term since this was the term used by the Organization during the audit and may or may not be the
contemporaneous.
9 https://www.btl.gov.il/English%20Homepage/Mediniyut/Generalinformation/Pages/MinimumWage.aspx
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without dependents. The representations provided some statistics about households; however, it
did not provide any documentation about the marital status of the sample reviewed by us; which
was provided by the Organization during the audit. We were unable to find documentation within
the audit file about this subject. Therefore, we are maintaining our opinion on this issue.

Furthermore, the documentation reviewed for the audit period does not show that the Organization
had direction and control over the funds sent to its agent and that the funds sent were used for the
Organization’s activities. Prior to issuing our proposal letter on July 26, 2023, we requested the
Organization provide all of its documentation for two completed projects. However, no such
information was received from the representative. The information received!® from this request
contained some information that was previously provided by the Organization during the audit
process like the Trademark License Agreement, the General Agency Agreement and the
Memorandum of Understanding. A new General Agency Agreement was provided with a
Charitable Activities Protocols where the protocol contemplated four potential structures for
working with qualified donees or intermediaries by the Organization. These new structures are:
1- projects performed by Canadian Registered Charity, 2- Intermediary without KKL involvement,
3- Intermediary with KKL involvement, and 4- KKL is the intermediary. Within option 2, 3, and
4, the following was stated by the Organization:

The Organization should carefully review the invoices that it receives from the
intermediary before reimbursing the intermediary. The invoices (which may be in Hebrew)
must be accompanied by a written description (in English) describing the expenses. After
the Organization reimburses the intermediary, it must seek confirmation that the funds were
received by the intermediary. [emphasis added by CRA]

Some examples of agreements were provided by the Organization. There was insufficient evidence
provided that the Organization had direction and control over the activities, like by providing
ongoing instruction, monitoring and supervision or by providing financial reporting or progress
report. These are just few of the things that we would have expected to have received from the
Organization for our review given its history of operations in Israel and with the agents it
contracted with.

In the representations to our proposal letter, the Organization indicated that the Eitanim Psychiatric
Hospital and the Kiryat Malachi Accessible Playground Project!! were part of this new Charitable
Activities Protocols implemented by the Organization. We have reviewed these two project
agreements, with the documentation previously received, and came to the following conclusions /
observations:

e Eitanim Psychiatric Hospital

The agreement reviewed for this project does not contain the statement that the Charitable
Activities Protocols mentioned would be contained within any future agreements. Per the

10 Fax dated May 25, 2023
11 |etter dated October 24, 2023 - page 40 of 46
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Charitable Activities Protocols, it contains a statement that the Organization should*? carefully
review the invoices that it receives before reimbursing the intermediary. The invoices (which may
be in Hebrew) must be accompanied by a written description (in English) describing the expenses.
After the Organization reimburses the intermediary, it must seek confirmation that the funds were
received by the intermediary®3.

It is reasonable to conclude that the Organization had not implemented its Charitable Activities
Protocols with this agreement and it had no intention in using this new form of agreement with
this intermediary. What is meant by this, is that the agreement made by the Organization with its
intermediary stated that: “this is the first and final payment for this project. JNF Canada is flowing
$300,000 CAD; this is a small portion of the overall work being done at the Eitanim Psychiatric
Hospital.” Therefore, it is reasonable to conclude that the Organization, before making a
disbursement to this intermediary, did not review any invoices relating to this project as per its
Schedule 1 attached with the project agreement. It is also reasonable for us to infer that the
Organization was contributing funds to an established project of which it had no direction and
control and gifting to a non-qualified donee.

However, the project agreement states the following per section “2.6 Expenditures. It is expected
that all of the funds advanced to the Agent will be for reimbursement of the expenses of the Agent
in the conduct of the Charitable Project. The Agent will provide proof of paid invoices to JNF
Canada for reimbursement.” Therefore, in the view of CRA, there are no guarantees that the funds
sent would be used for this project. It is only expected that the funds would be used for this project.
It is reasonable to conclude that funds could be used for other purpose by the recipient for other
activities. As for the documentation provided by the Organization on October 24, 2023, the
representations made reference to invoices paid prior to the Organization’s involvement with the
project. We have reviewed these documents and observed that they were making reference to the
Hergoz Medical Center. After undertaking an internet search, we were unable to confirm if the
Hergoz Medical Center was part of the same entity as the Eitanim Psychiatric Hospital. However,
we noticed from the documentation provided by the Organization, that the Herzog Medical Center
was located at Givat Shmuel in Jerusalem while the Eitanim Psychiatric Hospital is located at
91060 HaRav Raphael Katsenelbogen Street in Jerusalem. Therefore, it appears that these two
entities are distinct from one another and we do not understand why these supporting documents
were provided for this project if they are not the same entities. It is unclear what project was done
at the Hergoz Medical Center and what the involvement of the Organization was. Therefore, it is
reasonable to conclude that these invoices were not related to the Eitanim Psychiatric Hospital
project.

121n the view of the CRA, use of the word “should” indicates it is recommended yet not obligatory that the
Organization review and approval invoices it is ultimately claiming to be part of its own funded activities via its
agent(s) in Israel.

13 In the view of the CRA, this statement solely means the Organization is responsible to ensure the funds were
received by the intermediary yet not necessarily applied to the specific project for which the Organization is
ultimately claiming to be part of its own funded activities, under its control, via its agent(s) in Israel.

14 See page 40 of 46 of the representations



e Kiryat Malachi Accessible Playground Project

The agreement reviewed for this project does not contain the statement that the Charitable
Activities Protocols mentioned would be contained within any future agreements. Per the
Charitable Activities Protocols, it contains a statement that the Organization should carefully
review the invoices that it receives from KKL before reimbursing KKL, who will reimburse the
intermediary. The invoices (which may be in Hebrew) must be accompanied by a written
description (in English) describing the expenses. After the Organization reimburses KKL, it must
seek confirmation that the funds were received by the KKL and, in turn, it must seek confirmation
that the performing intermediary received the funds which is part of the Organization’s new
Charitable Activities Protocol.

Therefore, it is reasonable to conclude that the Organization has not implemented its Charitable
Activities Protocols with this General Agency Agreement. We have expressed the same concerns
previously in regard to section 2.7 Expenditures of the General Agency Agreement. It is stated: “It
is expected that all of the funds advanced to KKL will be for reimbursement of the expenses of
KKL and/or Third Party Agent in the conduct of the Charitable Project...”. Therefore, there are
no guarantees that the funds sent would be used for this project. It is only expected that the funds
would be used for this project. Consequently, it is reasonable to speculate that funds could be used
for other purposes by KKL and not for this project.

Finally, as per the Minutes of Caniscom held on July 3, 2011, it is reasonable to conclude that
the Organization was not conducting its own activities, but acting as a conduit for KKL, by being
its fundraising arm in Canada or by providing KKL with a private benefit, by supporting its work,
by paying part of its labor cost. A similar conclusion can also made with Caniscom minutes that
was held on June 14, 2012.

Books and records

We are of the opinion that the latest representations received did not alleviate the concerns with
the lack of supporting documentation showing that the Organization maintained adequate books
and records for its activities undertaken in Israel.

The Organization referred to the eBay Canada®® decision, where it said that, based on the same
logic of this decision, that the electronic records of the Organization were also stored within
Canada for the purpose of subsection 230(2) of the Act even if some of the Organization electronic
records were stored on servers in Israel.

We do not agree with the Organization’s position. As per Guidance CG-002, Canadian registered
charities carrying on activities outside Canada, it is stated within the “Question and Answers”
section, that following the eBay decision, it is still the CRA’s position (which remains grounded

15 “Explanation was provided concerning the projects undertaken in Canada by donors. Projects are used in order to
let the donors know where their dollars are being developed, however; the money raised is allocated to pay indigent
workers who works on these projects.”

16 eBay Canada Itd. v. Canada (National Revenue), 2008 FCA 348
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in legislation) that charities must keep their electronic and paper-based books and records at an
address in Canadal’. Records kept outside of Canada and accessed electronically from Canada are
not considered to be records kept in Canada. The same is also said on the Canada.ca website!. On
this page, it is stated that the CRA will not give permission to keep records outside Canada to:
1-registered charities, 2-registered Canadian amateur athletic associations, 3-Canadian
municipalities, 4-public bodies performing a function of government and 5-housing corporation
resident in Canada and exempt from tax under Part 1 of the Act.

Also, we are of the opinion that the books and records for activities undertaken in Israel were not
being kept in Canada. As per the T2020%° contained within the audit file, | ||| | | | | Il said that
most of the documentation requested by the auditors for the activities undertaken in Israel were
never requested by the Organization from KKL?°. These documents were only requested following
the auditor’s request. Furthermore, as per a discussion between the Organization’s representative
and the Appeal Branch on August 22, 2023, a request for an extension of time to respond to our
letter?! was received since the records for [ reply were in Israel and were in the process of being
translated by their agent KKL. Consequently, it is reasonable to conclude that records for activities
undertaken in Israel were not kept in Canada during the audit period nor currently.

There are other issues relating to the books and records which were not resolved with the latest
representations or any of the previous communications of the Organization. For example, there
was no documentation provided to demonstrate that the beneficiaries were eligible beneficiaries
during the audit or at the objection stage??.

Furthermore, during the audit and the objection process, the Organization provided various types
of agreements it had with KKL (its agent in Israel) without providing sufficient documentation
showing direction and control or the implementation of the said agreements. In Bayit Lepletot?®,
the Court reaffirmed the principle that, not only is it incumbent on the charitable organization, who
uses an agent, to show that the agent is carrying on the work on its behalf, but that proof of control
over the activities of the agent is necessary to establish that the charitable works are those of the
charity and not those of the agent. Invoices and a spreadsheet for current projects were provided
by the Organization in Hebrew within their latest representation; however, they were not translated
in English or French. We are of the opinion that the information provided is not sufficient to
demonstrate that the Organization has direction and control over the activity or that the activity

17 Canadian registered charities carrying on activities outside Canada - Canada.ca

18 Where to keep your records, for how long and how to request the permission to destroy them early - Canada.ca
19 Audit w/p #201, page 14 & 15 from discussion dated 19-06-2015. Relates to w/p 140-1 to 140-4 (request for
documents).

20 The Organization’s representations to the AFL letters also note: “records were available upon request by the
Charity” and “The Charity could request any documents or translations from the Canada Desk with little notice”
[emphasis added]

21 Appeals Branch letter dated July 26, 2023.

22 The following documentation was missing: 1- documentation showing that beneficiaries exhausted all of their
unemployment benefits and were being paid income support by the National Insurance Institute, 2- documentation
showing that the beneficiaries were unable to find work by themselves, 3- the beneficiaries were non-professionals,
4- documentation showing that the beneficiaries were residing in areas with a limited number of positions applicable
to their professional level, 5- documentation to demonstrate that the selection criteria for the beneficiaries were
created by the Organization instead of KKL has expressed within our July 26, 2023 letter, etc.

23 Bayit Lepletot v. Canada (Minister of National Revenue) (2006 FCA 128) 2006-03-28
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was theirs. Just providing a few invoices and some type of agreements is not sufficient to
demonstrate that the Organization had direction and control over the funds provided or that the
activity was theirs. This is specifically noted given the volume of projects and quantum of
resources advanced to KKL as it is the CRA’s expectation that extensive documentation would
exist and that it would have been provided during the opportunities the Organization had to present
records during the audit and objection process. Furthermore, the Organization did not provide any
documentation showing that their resources at the time of the audit were under their direction and
control and therefore their own activities. It is our opinion that the Organization is avoiding
addressing the audit findings by creating various types of agreement with its agent in Israel.
Furthermore, we found various issues with the different agreements created by the Organization.
These issues were not addressed by the Organization aside from saying that they were no longer
valid and replaced by another agreement. The non-compliance findings were significant, and
proper documentation of the Organization activities in Israel was not provided.

Monthly payroll listings of indigent workers hired in 2011 and 2012 were provided to the auditor.
The listing contained the name of the indigent worker, the employee number, weeks worked, gross
pay and net pay deposited in the indigent workers bank account and the project number. No
information was provided about the projects being worked on, such as addresses of the projects,
the progress of the project, etc. mentioned to the auditor that the CRA’s request for
information on October 31, 2014, was information the Organization never requested from KKL?,

Furthermore, the Organization indicated that it was not legally required to keep its books and
records in an official language. However, pursuant to paragraph 230(2)(a) of the Act the
Organization is required to keep its information in such form as will enable the Minister to
determine whether there are any grounds for the revocation of its registration. Records that are not
translated into either French or English is not in a form that will enable the CRA to determine if
the Organization’s activities outside of Canada complied with the requirements of the Act for
registration.

Documentation received in response to our request made during our February 14, 2023 discussion,
for two examples of projects completed by the Organization, indicated that the Organization had
to carefully review the invoices it receives from its intermediary prior to reimbursing them. The
invoices, which may be in Hebrew, must be accompanied by a written description (in English)
describing the expenses. The latest representations received in reference to our letter dated
July 26, 2023, contained no translation for the invoices provided. All invoices were in Hebrew and
no translation was provided by the Organization. Therefore, we are of the opinion that the
Organization is not implementing its policies.

Finally, the Organization indicated that our July 26, 2023 letter listed various purported
‘deficiencies’ that were found in the audit without identifying the particular projects to which the
deficiencies related to. The Organization submitted documentation for a number of its projects and

24 Examples of information not requested from KKL are: 1- documents supporting which KKL’s construction
projects each indigent workers worked on, 2- criteria to determine what is an indigent worker, list of the workers
who have been working (accepted) and evaluation grid for each of the indigent workers who applied for work and
those who have been hired for the charitable projects, 3- documents between the Organization, Caniscom and KKL
regarding the discussion, acceptance and achievement of the charitable projects in Israel, and 4- back up
(computerized or manual data) for the charitable projects in Israel.
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now claims it was difficult and probably impossible for them to respond to the listed deficiencies
without a clear sense of the projects to which they relate. We are of the view that the Organization
should have known which projects were reviewed given that it provided the documentation for the
said projects during the audit. Given that complete documentation for all projects was not
provided, but rather a sample, the Organization had direct knowledge of the limited projects it put
forth to CRA for analysis and proof of its activities.

Other

The Organization believes that the CRA did not apply an appropriate standard and approach
because it was influenced by the negative and misleading views encompassed in the campaigns
and complaints against the Organization. It is the Organization’s position that those campaigns
and complaints made their way into the records of the CRA and tainted the audit and resulted in a
process that lacked fairness, rigour and impartially.

If an individual suspects that a business, a charity or a person is not complying with the
requirements of the Act, this individual can report them to the CRA by submitting a lead to the
Leads Program.?

As per the Charities Directorate (CD) website?®, a taxpayer can submit a lead anonymously, but if
it chooses to identify themselves, their identity is kept confidential. The CD reviews and considers
all leads related to charities; however, the submission of a lead alone is not determinative as to
whether an audit or other compliance actions are commenced. Audits and compliance actions
undertaken are based on possible non-compliance with the Act and are risk based on whether the
charity is meeting its legislative requirements based on a review of the charity’s books and records.
The CD’s actions are only made public if they result in a charity being: 1- revoked, 2- annulled,
3- suspended; and/or 4- penalized.

As for the screeners comments, this document helps the auditor determine the scope of the audit
based on the reason of the audit selection. It is a tool used to communicate the items of concern
that require specific review and comments by the auditor. The auditor uses this information to
develop its Audit Plan. Once the audit is completed, the screener’s comments are addressed on
Form T20, Audit Report. Furthermore, the audit results are based on information determined from
the books and records of the Organization and not from the campaigns and complaints received by
CRA.

Therefore the standards and approach used for this audit were appropriate and followed CRA
procedures.

The Organization expressed concerns that the auditor contacted _ who at the time of
the audit, was the Director of Finance of the Organization. The Organization expressed concerns
that [ 25 not qualified to answer many of the questions asked of [JJfj by the auditor.
However, this concern only appeared to be raised after receipt of the proposal letter dated
July 26, 2023. We have not located any such allegation prior to this time. It is the Organization’s

25 Reporting suspected tax or benefit cheating in Canada — Overview - Canada.ca
2 Contact the Charities Directorate - Canada.ca
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stance that the auditor took Il l llllll to be the voice of the Organization, and conflated [JJj
understanding of the Organization’s purpose, activities, and operation with the official position of
the Organization?’. We are of the view that if || || | | JEEElcould not answer the questions of the
auditor, it was-responsibility to consult with the other senior people of the Organization and/or
its representatives. Also, before the start of the audit, the Organization was aware of the initial
audit questionnaire it had to provide to the auditor. If the Organization felt that | | vas
not the proper individual to liaise with the auditor, it was their responsibility to delegate another
senior individual in order to be the liaison. |||l was the Director of Finance of the
Organization at the time of audit and therefore should have been well versed about the financial
operations of the Organization. Furthermore, if || || | | | | Bl was unsure on how to answer a
question (asked by the auditor or part of the initial audit questionnaire), it Was-responsibility to
consult with other members of the Organization before providing an answer?® or have them
present?® when the audit team visited the Organization’s operations over the extended audit period.
Finally, the Organization indicated to the CD that they were in regular contact with their agent’s
Finance department through their CFO, which was at the time of audit ||| [ N . These
concerns now being raised by the Organization do not sway the CD’s and or findings with respect
the repeated and serious non-compliance with the Act.

To conclude, the Organization made reference to its past audits®* where it said that none of its
historical non-compliance was flagrant or intentional. The Organization’s practices in the audit
years for the 1977, 1981, 1985 and 1995 fiscal years were reviewed. It is the Organization’s
position that any issues of non-compliance the CRA raised in previous audits were not of sufficient
concern to the CRA to pursue revocation, or even require the Organization to enter into a
compliance agreement. The CRA letter dated August 21, 1989 raised concerns about the
Organization’s direction and control, and maintenance of books and records; however, the audit
was closed without any sanction. We do not agree with the Organization’s position and conclusion
of the past audits as the major concerns about the Organization’s activities overseas have been
present 3szince the first audit. Final decision letters were not issued by the CD at the time for various
reasons°<.

As aresult, we confirm the Minister’s proposal to revoke the registration of the Organization issued
under subsection 168(1) and 149.1(2) of the Act on the basis that the Organization:

e ceased to comply with the requirements of this Act for its registration by failing to be
constituted for exclusively charitable purposes; Paragraph 168(1)(b);

27 See October 24, 2023 representation from the Organization, p. 6 - 8 & exhibit C.

28 «Depending on the size of the business and the amount of segregation of the duties, it may not be possible to
receive relevant answers to all interview questions from one individual.” Income Tax Audit Manual Chapter 10 -
Canada.ca

2 As required by the Organization’s by-laws at the time (the By-Laws), the Organization was governed during the
Audit Years by a forty-two member Board of Directors (the Board), ten Officers, and an Executive Committee. See
letter dated September 12, 2016 addressed to the CRA auditor.

30 See letter dated September12, 2016 from the Organization representative addressed to the CD auditor, page 21 last
paragraph with footnote 68 within the same page.

31 See October 24, 2023 representation from the Organization

32 For example, in early 1984 the Minister declared a moratorium on all compliance actions concerning charities.
Following this moratorium, the 1981 audit was closed.



https://www.canada.ca/en/revenue-agency/services/tax/technical-information/income-tax-audit-manual-domestic-compliance-programs-branch-dcpb-10.html#10.1.0
https://www.canada.ca/en/revenue-agency/services/tax/technical-information/income-tax-audit-manual-domestic-compliance-programs-branch-dcpb-10.html#10.1.0
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e ceased to comply with the requirement of the Act for its registration by being engaged in
activities that are not in furtherance of charitable purposes; Paragraph 168(1)(b);

e ceased to comply with the requirement of the Act for its registration by not having direction
and control over the activities undertaken in Israel and thus not devoting its resources to its
own charitable activities; Paragraph 168(1)(b);

e ceased to comply with the requirement of the Act for its registration by providing funds to
non-qualified donees; Subsection 149.1(2); and

e failed to comply with subsection 230(2) of the Act by having insufficient documentation
to substantiate the activities undertaken in Israel and its failure to keep information in such
form that would enable the Minister to determine whether there are grounds for the
revocation of its registration; Paragraph 168(1)(e).

If you disagree with this decision, you may file an appeal with the Federal Court of Appeal within
30 days from the date of mailing of this letter.

Additional information relating to the Federal Court of Appeal is available on the court’s website
at fca-caf.gc.ca.

Sincerely,

Holly Brant

Manager

Charities Section

Tax and Charities Appeals Directorate
Appeals Branch

CC:_Chief Financial and Operating Officer

Jewish National Fund of Canada
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Agence du revenu  Canada Revenue
du Canada Agency

August 28, 2019

REGISTERED MAIL

BN: 10753 4877 RRO0C1
File #: 0246231

Subject: Notice of intention to revoke
Jewish National Fund of Canada (Keren Kayemeth Le'lsrael) Inc. /
Fonds National Juif du Canada (Keren Kayemeth Le'lsrael) Inc.

We are writing with respect to our letters dated May 12, 2016, and April 19, 2018 (copies
enclosed), in which the Jewish National Fund of Canada (Keren Kayemeth Le'Israel)
Inc./Fonds National Juif du Canada (Keren Kayemeth Le'Israel) Inc. (the Organization)
was invited to respond to the findings of the audit conducted by the Canada Revenue
Agency (CRA) for the period from January 1, 2011 to December 31, 2012. Specifically,
the Organization was asked to explain why its registration should not be revoked in
accordance with subsection 168(1) of the Income Tax Act.

We have reviewed and considered your respective written responses dated

September 12, 2016, May 17, 2018, and October 5, 2018 (copies enclosed). Your replies
have not alleviated all of our concerns with respect to the audit findings concerning the
Organization’s non-compliance with the requirements of the Act for registration as a
charity. Our outstanding concerns are explained in Appendix A attached.

Conclusion

The audit by the CRA found that the Organization is not complying with the
requirements set out in the Act. In particular, it was found that the Organization was not
constituted and operated for exclusively charitable purposes, failed to devote resources to
charitable activities carried on by the Organization itself, and failed to maintain adequate
books and records. For all of these reasons, and for each reason alone, it is the position of
the CRA that the Organization no longer meets the requirements for charitable

registration and should be revoked in the manner described in subsection 168(1) of the
Act.

For the reasons mentioned in Appendix A, pursuant to subsections 168(1), 149.1(1) and
149.1(2) of the Act, we propose to revoke the registration of the Organization. By virtue

i+l
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of subsection 168(2) of the Act, revocation will be effective on the date of publication of
the following notice in the Canada Gazette:

Notice is hereby given, pursuant to paragraphs 168(1)(b), 168(1)(e), and
subsection 149.1(2), of the Income Tax Act, that I propose to revoke the
registration of the charity listed below and that by virtue of paragraph
168(2)(b) thereof, the revocation of registration is effective on the date of
publication of this notice in the Canada Gazette.

Business number Name

10753 4877 RR0O001 Jewish National Fund of Canada (Keren
Kayemeth Le'lsrael) Inc. / Fonds
National Jutf du Canada (Keren
Kayemeth Le'Israel) Inc.
Montreal QC

Should the Organization choose to object to this notice of intention to revoke the
Organization's registration in accordance with subsection 168(4) of the Act, a written
notice of objection, with the reasons for objection and all relevant facts, must be filed

within 90 days from the day this letter was mailed. The notice of objection should be sent
to:

Tax and Charities Appeals Directorate
Appeals Branch

Canada Revenue Agency

250 Albert Street

Ottawa ON K1A OL5

A copy of the revocation notice, described above, will be published in the Canada
Gazette after the expiration of 90 days from the date this letter was mailed. As such, the
Organization’s registration will be revoked on the date of publication, unless the CRA
receives an objection to this notice of intention to revoke within this timeframe.

A copy of the relevant provisions of the Act concerning revocation of registration,
including appeals from a notice of intention to revoke registration, can be found in
Appendix B, attached.

Consequences of revocation
As of the effective date of revocation:

a) the Organization will no longer be exempt from Part | tax as a registered charity
and will no longer be permitted to issue official donation receipts. This means
that gifts made to the Organization would not be allowable as tax credits to
individual donors or as allowable deductions to corporate donors under subsection
118.1(3) and paragraph 110.1(1)(a) of the Act respectively;



b) by virtue of section 188 of the Act, the Organization will be required to pay a tax
within one year from the date of the notice of intention to revoke. This revocation
tax is calculated on Form 12046, Tax Return Where Registration of a Charity is
Revoked (the Return). The Return must be filed. and the tax paid, on or before the
day that is one year from the date of the notice of intention to revoke. The
relevant provisions of the Act concerning the tax applicable to revoked charities
can also be found in Appendix B. Form T2046 and the related Guide RC4424,
Completing the Tax Return Where Registration ot a Charity is Revoked. are
available on our website at canada.ca/charities-giving;

¢) the Organization will no longer qualify as a charity for purposes of subsection
123(1) of the Excise Tax Act. As a result, the Organization may be subject to
obligations and entitlements under the Excise Tax Act that apply to organizations
other than charities. If you have any questions about your Goods and Services
Tax/Harmonized Sales Tax (GST/HST) obligations and entitlements, please call
GST/HST Rulings at 1-888-830-7747 (Quebec) or 1-800-959-8287 (rest of
Canada).

Finally, we advise that subsection 150(1) of the Act requires that every corporation (other
than a corporation that was a registered charity throughout the year) file a return of’
income with the Minister in the prescribed form, containing prescribed information. for
each taxation year. The return of income must be filed without notice or demand.

Yours sincer

Tony Manconi
Director General
Charities Directorate

Enclosures
- CRA letter dated May 12, 2016
- CRA letter dated April 19,2018
- Organization’s response dated September 12, 2016
- Organization’s response dated May 17, 2018
- Organization’s response dated October 5, 2018
- Appendix A, Comments on Representations
- Appendix B, Relevant provisions of the Act
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Jewish National Fund of Canada
Keren Kavemeth Le'lsrael) Inc

Altention

May 12, 2016

.

REGISTERED MAIL

BN : 107534877RR0001
File # - 0246231

Subject: Audit of Jewish National Fund of Canada (Keren Kayemeth Le’lsrael) Inc

Dear Madam,

This- letter is further to the audit of the books and records of the Jewish National Fund of
Canada (Keren Kayemeth Le’lsrael) Inc (the Organization) conducted by the Canada
Revenue Agency (CRA). The audit related to the operations of the Organization for the

fiscal periods ending December 31, 2011 and 2012,

Following our audit, the CRA has identified specific areas of non-compliance with the
provisions of the Income Tax Act and/or its Regufations In the following areas.

AREAS OF NON-COMPLIANCE

Issue

Reference

exclusively charitable purposes

1. | Failure to be constituted and operated for

149.1(1), 168(1)}b) |

carried on by the Organization itself:

2. | Failure to devote resources to charitable activities

2.1lack of direction and control over the use of
resources / gifting to non-qualified donees

2.2 Fallure to devote resources to charitable
aclivities ‘ '

149.1(1), 149.1(2),
168(1)(b).

Failure to maintain adequate books and records:

168(1)(€), 230(2).

Canadi
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The purpose of this letter is to describe the areas of non-compliance identified by the
CRA during the course of the audit as they relate to the legislative and common law
requirements applicable to registered charities, and to provide the Organization with the
opportunity to make additional representations or present additional information.
Registered charities must comply with the law, failing which the Organization's
registered status may be revoked in the manner described in section 168 of the Act.

The balance of this letter describes the identified areas of non-compliance in further
detail. :

Identified areas of non-compliance

1.  FEailure to be constituted and ogerated for excluswely charitable
purposes

In order for an organization to be recognized as a charity, it must be constituted
exclusively for charitable purposes, and devote its resources to chantable activities in

. furtherance thereof. In the Supreme Court decision of Vancouver Society of immigrant
and Visible Minority Women v. MN.R.", tacobucci J. speaking for the majority,
summarized the requirements for chantahle registration at paragraph 159, as follows:

“In conchusion, on the basis of the Canadian jurisprudence, the
reqyirements for registratior under s. 248(1) come down (o two:

(1) the purposes of the organization must be charitable, and must define the
scope of the activities engaged in by the organization; and

(2) all of the organization's resources must be devoted to these
activities...”

The term “charitable” is not defined in the Act; therefore it is necessary to rely on the
jurisprudence in the common law. The courts have recoghized four general categories
of charitable purposes: (1) the refief of poverty; (2) the advancement of religion; (3) the
advancement of education; and (4) other purposes beneficial to the community as a
whole (or a sufficient section thereof) in a way that the law regards as charitable. This
last category identifies an additional group of purposes that have been held charitable at

taw rather than qualifying any and all purposes that provide a public benefi i as
charitable.

Whether or not an organization is constituted exclusively for charitable purposes is
‘determined based on its stated objects as contained in'its governing documents, and on

Vancouver Sociely of Immigrant & Visible Minority Women v. Minister of National Revenue, [1899} 1 S C.R. 10 (Vancouver
Society) .
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the activities in which it engages.” An organization with a mixture of charitable and non-
" charitable purposes and/or actrvmes does not qualify for registration.

The Organization was registered as a charitable organization effective January 1, 1967.
According to its Letters Patent, the objects of the Organization are:

- To create, provide, enlarge and administer a fund to be made up of voluntary
contributions from the Jewish community and others to be used for charitable
purposes.

- The operations on the Corporation may be caried on throughout Canada and
elsewhere.

Notwithstanding that they were broad and vague, the Organization’s purposes were
accepted when it was originally granted registration under the understanding that it
would restrict itself to charitable activities. The Organization was cautioned at the time in
regards to what constitutes charitable activities and the requirements of the Act to
maintain its registration.

The audit revealed that the only activity the Organization is curently engaged in is
paying the salaries of workers in Israel. It is our view that this activity does not further
the Organization’s formal purposes (or a charitable purpose per se as contemplated by -
the first object) and it appears the Organization is not undertaking any other activities
that would further charitable purposes. Rather, the Organization appears fo be

furthering unstated non-charitable purposes. In fact, according to the information .
obtained in the interview questionnaire received _
I o September 11, 2014, the mission statement of the
Organization is: )

- To provide funds to Keren Kayemeth Le’lsrael (KKL) to redeem the land of Israel.

- To connect Canadian Jewry to their national homeland and to their partnership in
its development.

- To emphasize the oentrahty of israel to Jewush life.

Itis therefore our understanding that the Organization is no longer devoting its

resources to activities in support of charitable purposes, but is rather furthering unstated
non-charitable purposes.

As such, Itis our view that the Organization is currently not established for exclusively
charitable purposes as required by subsection 149.1(1) of the Act. As a result, it
appears there may be grounds for revocation of the Organization’s status under
paragraph 168(1)(b) of the Act.

2 Vancouver Society, supra note 1, at para. 194
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2. Failure to devote resources to charitable activities carried on by the
Organization itself

‘The Act permits a registered charity to carry out lts charrtab!e purposes, both inside and
.outside Canada, in only two ways: -

« It can make gifts to other organizations that are quallf ed donees” as defined by
the Act.

» ltcan carry out its own charitable activities. These are activities carried out by
persons under the registered charity’s immediate control {for example -
members, employees, or volunteers), or by its intermediaries {for example -
agents or contractors). In contrast to the relatively passive transfer of money or
other resources invalved in making gifts to quailified donees, carrying on one’s
own activities implies that the Canadian charity is an active and controlling
pamCIpant in a program, or prc}ect that directly achieves a charitable purpose.

Whether it is carrying out activities directly or through an |ntermed|ary a charity must
maintain a record of steps taken fo direct and control the use of its resources, as part of

its baoks and records, to allow the CRA to verify that all of the charity's resources have
been used for its own actlwtles ,

" We refer to the comments of the court in The Canadian Committee for the Tel Aviv
Foundation vs. Her Majesty the Queen®: :

“Pursuant to subsection 148.1 (1) of the [Income Tax Act], a charity must devote
all its resaurces to charitable activities carried on by the organization itself. While
a charity may carry on its charitable activities through an agent, the charity must
be prepared to satisfy the Minister that it is at aff times both in control of the
agent and in a position to report on the agent's act:\nt:es

And

“Under the scheme of the Act, it is open to a charity to conduct its overseas
activities either using its own persannel or through an agent. However, it cannot
merely be a conduit to funnel donations overseas”.

As reiterated by the Federal Court of APpeal it is not enough for a charity to fund an

agent that carries on certain activities. * The Act requires that the agent actualiy conduct
‘those activities on the organization’s behalf

..A charity that chooses to carry out its activities in a foreign country through an
agent or othenmse must be In a position to establish that any acts that purport to

2002 FCA 72 at paragraphs 40 and 30
_ *Ba yit Lepfetot v. Minjster of National Revenue, {2008] FCA 4 28
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be those of the charity are effectively authorized, controlled and monitored by the
charity.”

.21 Lack of direction and control over the use of resources / gifting to
‘ non-yualified donees

Based on our ﬁndings, we are of the view that the Organization did not operate in
accordance with the aforesaid requirements during the audit period.

Again, we refer to the Organization's mission statement:

- To provide funds to Keren Kayemeth Le'lsrael {KKL) to redeem the land of Israel.

- To connect Canadian Jewry to their national-homeland and to their partnership in -
its development.

- To emphaSIZe the centrality of Israel to Jewish life.

The information provided during the audit indicates that KKL is an organization in Israel
that acls as a general contractor responsible for the construction of infrastructure.
Additionally, it seems that KKL acts as the Organization’s agent in Israel. We would
note that even if KKL is considered to be a charitable orgamzat;on in lsrael, it is not
recognized as a qualified donee under the Act.

The Organization provided us with a contract signed by both parties in December 2009

that states that KKL is contracted by the Organization "to provide work for laborers (new

immigrants, refugees, etc.) who would ordinarily be unemployable”. However, the

" contract does not provide further details regarding the roles and responsibilities of all
parties involved. Furthermore, it does not include a detailed description of how the
activity will be conducted on the Organization’s behalf or how it furthers the
Organization’s charitabie purposes. The contract does not contain sufficient information

1o establish adequate, continuous direction and control by the Organization over the use
of jts funds by KKL for specified projects. For example, the contract does not include: *
fime frames or deadlines for the project; a provision for regular written financial and
progress reports supporting the agent’s receipt and dishursement of funds; a provision
to update the Organization on the progress of activities undertaken; a provision for the

Organization's funds to be segregated from those of its agent; or any other specific
details about the funded activities.

The contract also indicates that the Jewish National Fund of Canada — Israel Committee

. (CANISCOM) was established as the Organization’s representative in Israel to oversee
the day-to-day operations of KKL. The information provided during the audit shows that

CANISCOM is made up of volunteers who are mostly Canadians now living in Israel. it

%%nadran Magen David Adom for lsrael v. Minister of National Revenue {2002] FCA 323 at paragraph

l‘l . e 'S
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seems that the Organization is using these volunteers as a second board of directors to

oversee the projects in Israel and take meeting minutes which are reported to the board
in Canada. '

The audit revealed that the total expenditures for charitable programs were $3,818,018
for 2011 and $5,296,184 for 2012Hstatea that all these expenses
were incurred fo carry out the Organization's charitable programs in Israel. As per the
information gathered during the audit, the funds were fransferred directly to KKL by the
Organization to employ indigent workers, namely hard-to-hire or unemployabie and who
are needy immigrants, for the construction of public infrastructure in Israel. After
inquiring about the details of those transfers,_stated, during our
telephone conversation on May 7, 2015, that when the Organization has funds -
availabie, it transfers such funds to KKL in Israel. It appears from that conversation that
the Organization does not inquire about the progress of the work done or provide any

instructions with respect to how the funds should be used prior to making those
transfers. ' - ' . :

In order to further determine if the Organization attempted to direct and contro! the use
of funds transferred to KKL, we requested additional information regarding the projects
conducted in israel. In our written request of October 14, 2014, we asked for
communications between the Organization, CANISCOM and KKL regarding the
discussion, acceptance and achievement of the charitable projects in Israel for2011
and 2012, including reports of the meetings from CANISCOM sent to the Organization. -
provided the CRA only with the minutes of CANISCOM following their
meetings held on July 3, 2011 and on June 4, 2012 at the KKL headguarters in
Jerusalem, israel. The minutes provided the following information in relation to the
$9,114,202 of funds transferred to KKL in Israel for 2014 and 2012-

» For the minutes of July 3, 2011:

A field trip then took place to view some of the new projects being developed in
Israel. The visit included the following areas around Jerusalem. The Committee
was informed of the background and rational of each site as well as the progress
of each project — Restorers of Jerusalem, Rabin Park, Ramot Forest and Mount
Scopus. Explanation was provided. conceming the projects undertaken in
Canada by donors. Projects are used in order to let the donors know where their
dollars are being developed, however the money raised is aflocated fo pay
indigent workers who work on these projects. '

 For the minutes of June 14, 2012:

m,orow‘ded some background on the field trip that they were to
partake in which included projects in the area of Sederot, a water reservoir, the
new forest and of course the new park being established.-pointed out that
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although JNF sells projects in Canada, the money _raised goes lo pay the
salaries of indigent workers that work on these projects.

No further details were provided fo the CRA regarding the projects mentioned ip those
minutes. it appears that CANISCOM did not provide the Organization w_ith detglls
regarding the projects conducted such as: the place, the address, the discussions, the
informal communications via telephone or email, the plans, decisions regarding the
choice of projects, the visits, the photographs, the progress reports, the work in
progress, the achievements, the on-site inspections by the Organization's staff
members, the receipts for expenses and-financial statements or any documents related
to these projects that would help us determine that they were, in fact, authorized,
controlled and monitored by the Organization.

Despite the fact that the Organization received some documents from CANISCOM and -
KKL., it does not appear that the Organization has had an active role in carrying out the
activities in Israel. Rather, the Organization appears to have given full authority to KKL

to use its funds in the accomplishment of KKL's own programs, more specifically to pay
the salaries of workers. Therefore, we are of the view that the Organization failed to
'maintain effective direction and control over the use of its resources such that it can't be
determined that all of its resources were devoted to its own charitable activities. In fact,
it appears the Organization was merely transferring funds directly to KKL, a non-
qualified donee, without direction and control. Gifting resources to support the activities

of an organization that is not a qualified donee is a confravention of subsection 149.1(1)
of the Act.

Under paragraph 149.1 (2) of the Act, the Minister may revoke the registration of a
charity because it has failed, as described at paragraph 168(1)(b}, to comply with the
requirements of the Act for its registration.

2.2 Failure to devote resources to charitable activities

As previously mentioned, the results of the audit indicated that amounts totaling
$3,818,018 for 2011 and '$5,296,184 for 2012 were transferred by the Organization to
KKL. in order to employ indigent workers, namely hard-to-hiré or unemployable and who
are needy immigrants, for the construction of public infrastructure in Israel. The
information gathered during the audit suggests that providing employment (by merely
paying salaries) to these workers to build infrastructures in Israel is the sole purpose of
the Organization. in fact, the audit revealed that the funds transferred by the
Organization to KKL were used to pay the salaries of those indigent workers. Following
our written requests of October 14, 2014 and of February 13, 2015,
provided the CRA with documents such as: KKL deposits for transfers received from the
Organization, the monthly payroll of indigent workers employed, the summary of hours
- worked for each of the indigent workers, the numbers and project names that indigent -
workers worked on, the selection criferia, and three evaluation grids of indigent workers.
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We woulid advise that simply paying the sataries of workers is not a charitable purpose

in itself, nor does it further any charitabie purpose. Also, the courts have not recognized.

“providing employment” or “heiping people find employment” as charitable purposes in
and of themselves when the beneficiaty group is the general public. However, either
providing employment, or helping individuals find employiment, could be a charitable
activity if it directly furthers one of the following charitable purposes: - :

» Relieving poverty by relieving unemployment of the poor;
» Advancing education by providing employment-related training; and
» Benefiting the community in a way the law regards as charitable by.
°  Relieving unemployment of individuals who are unemployed or facing a

real prospect of imminent unemployment and are shown to need
assistance; '

Relieving conditions associated with disability;

improving socio-economic conditions in areas of social and economic
deprivation; and - o

°  Promoting commerce or industry.

For more information on the subject, please consult CRA Guidance CG-014,
Community Economic Development Activities and Charitable Registration at
http://www.cra-arc.gc.cal/chris-gvng/chris/pleyicad/cmtycnmedypmt-eng. html.

Relating the above to the Organization’s purported activities in israel, we have
examined whether paying salaries to indigent workers could be considered to be
relieving unempioyment of individuals who are in need. In order to be recognized as

charitable, in this respect, activities considered to relieve unempioyment must be atmed -

toward enhancing an individual's empioyability, which would generally include some or
all of the following: ~ :

+ Providing employment-related fraining;
» Providing career counseling; . .

~» Providing assistance with résumés or preparing for job interviews: and
« Establishing lists of available jobs.

The focus must be placed on providing training as opposed to providing an individual
with employment or supplying an employer with staff. However, the audit showed that
the Organization is solely financing the employment of individuals that are poor and
paying their salaries by providing funds to a non-qualified donee. As mentioned above,
" neither providing employment, nor financing the salaries of such individuals is a
charitable endeavour. The only exception would be when operating social businesses
for persons with a disability. which has not been established in this case. Furthermore,
when the emphasis is on helping empioyers recruit employees, this does not further a
charitable purpose due to the potential delivery of a more than incidental private benefit
to the employers. Considering the above, the Organization did not demonstrate that

A%




: 9.

these 'activities enhance employability of the workers. Therefore, it would not qualify as
relieving unemployment. ,

We would also advise that even if the programs were designed to comply with the ‘
requirement for registration, the Organization failed to show that it was carrying on its
own chatitabie activities. As the documentation submitted during the audit in support of -
these programs did not allow the CRA to determine that the Organization had ongoing
direction and control over the use of funds transférred to KKL and that KKL was clearly
acting on its behalf, we are of the view that these programs were not the Organization’s
own activities. Consequently, it appears that the Organization did not conductany
charitable activities in Israel. ' S :

By failing to demonstrate that it devoted all of its resources to its own charitable

activities, it appears that there may be grounds for revocation of the Organization’s
registration under paragraph 168(1)(b) of the Act. o

3. ~ Eailure to maintain adequate books and records

In order to comply with the obligations of registration, it is a fundamental requirement
that all registered charities maintain proper books and records to enable the CRA o

determine whether all its resources are devoted to charitable activities as required by
the Act.

Specifically, subsection 230(2) of the Act requires that every registered charity maintain
adequate books and records, and books of account, at an address in Canada recorded
with the Minister. In addition to retaining copies of donation receipts as expficitly
required by subsection 230(2), the subsection 230(4) provides that:

“‘every person required by this section to keep records and books of account shall
retain: ' '

(a) the records and books of account referred to in this section in respect
of which a period is prescribed, together with every account and

voucher necessary to verify the information contained therein, for such
period as prescribed; and

(b) all other records and books of account referred to in this section,
together with every account and voucher necessary to verify the
information contained therein, until the expiration of six years from the

end of the last taxation year fo which the records and books of account
relate.”

The audit fgyealged that the Organization failed to maintain adequate books- and records
for the activities it purported to cary out in Israel. The meeting minutes provided by
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CANISCOM, the Organization’s representative in Israel, were only a page long and did
‘not include details regarding the. funded programs. Following our requests for additional
information during the course of the audit to justify transfers of funds from the
Organization to KKL, the Organization provided us with a monthly payroll of indigent
workers employed, a summary of hours worked for each of the indigent workers, the
“numbers and project names that indigent workers worked, the selection criteria and
three evaluation grids of indigent workers. However, the audit did not-reveal any
evidence to show that these payments constituted charitable expendifures by the
Organization towards its own programs. The audit findings seem fo suggest that these
payments were simply unregulated payments to KKL. The Organization failed to request
or maintain detailed reports of the use of funds by its agent including reports about the
progress of the work conducted in Israel. it failed to provide evidence of its input into the-
programs, evidence as {0 how those programs were charitabie in nature, segregate
books and records, processes and approval to support the reported-expenses by KKL.
As a result, we are of the view that the Organization did not maintain adequate books
and records to substantiate that its resources were devoted to its own charitable -
programs. :

When it comes to expenses incurred in Canada, the audit revealed that the :
Organization had expense accounts for administrators and employees of $207,795 for
2011 and $196,449 for 2012. These expenses represent reimbursement of fravel
expenses including the cost of accommodation, meals, parking, and other similar
expenses for business purposes. The administrators and employees used their
personat vehicles to conduct the affairs of the Organization. As such, they provided
expense reports for the kilometers traveled for business purposes and weré reimbursed
by the Organization for these expenses. However, the expense reports did not provide
sufficient details to demonstraie the claimed travels were conducted in pursuit of the
Organization’s charitable purposes. Specially, the reports did not indicate the date of the
travel, its purpose in relation to the Organization’s objects, the departure address, the

destination address, or the total distance traveled, in order to substantiate the claims or
-amounts pald

By failing to maintain adequate books and records, we are of the view that there may be
grounds to revoke. the Organization’s registration under paragraph 168(1)(e) of the Act.

The Organization's g_ptions:

a} Noresponse

You may choose not to respond. In that case, the Director General of the
Charities Directorate may give notice of its intention to revoke the registration

of the Organization by issuing a notice of intention in the manner described in
subsection 168(1) of the Act. :

,/os L]
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b) Response

Should you choose to respond, please provide your written representations -
and any additional information regarding the findings outlined above within
30 days from the date of this letter. After considering the representations
submitted by the Organization, the Director General of the Charities
Directorate will decide on the appropriate course of action, which may -
include:
« no comphance action necessary:;
» the issuance of an educational letter,;
« resoiving these issues through the implementation of a Comphance
Agreement;
» the application of penaities and/or suspensions provided for in sections
188.1 and/or 188.2 of the Acf; or
» giving notice of its intention to revoke the registration of the
| Organization by issuing a notice of intention to revoke in the manner
} described in subsection 168(1) of the Act.
|

if you appoint a third party to represent you in this matter, please send us a written

authorization naming the 1nd|v1duai and exphcltiy authorizing that individual fo discuss
your file with us.

If you have any questions or require further informatnon or clanﬁcatuon please do not
hesitate to contact me at the numbers indicated below. My team leader, Mr. Sylvie Cbté,
may aiso be reached at(514) 229-5890.

- YO in

Audit Division

\
: Pierre Thibodeau
Montréa! District Office

Telephone: (514) 229-0604

Toli free: 1-888-892-5667 (bilingual)

Facsimile: (514) 283-8208

Address: 305 René-1Lévesque Blvd. West
/thfloor  Section 445-1-3
Montréal, QC H2Z 1A6
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REGISTERED MAIL

Jewish National Fund of Canada
(Keren Kayemeth Le'israel) Inc.

Attention ‘ BN : 107534877RR0001
File # . 0246231

April 19, 2018

Subject: Audit of Jewish National Fund of Canada {Keren Kayemeth L ¢'lsrael) Inc.

=

We are writing further to our letter dated May 12, 2016, (copy enclosed), in which you
were invited to submit representations as to why the registration of Jewish National
Fund of Canada (Keren Kayemeth Le’lsrael) Inc. (the Organization) should not be
revoked in accordance with subsection 168(1) of the Income Tax Act.

We thank you for your patience in awaiting our response. We have reviewed the
representations provided on your behalfb dated September 12,
2016, and it is our position that concerns relating to the Organization’s method of
operation remain. The issues are detailed below.

As described in our letter, the Canada Revenue Agency (CRA} identified specific areas
of non-compliance with the provisions of the Income Tax Act and/or its Regulations in
the following areas:

_ AREAS OF NON-COMPLIANCE
| | Issue Reference
1. | Failure to be Constituted for Exclusively Charitable 149.1(1) and
Purposes 168(1)(b)




.
2. | Failure to Devote Resources to Charitable Activities 149.1(1) and
Carried on by the Organization itself: 188(1)(b)

a) Lack of direction and control over the use of
resources/rescurcing non-qualified donees
b) Conduct of non-charitable activities

3. | Failure tc Maintain Adequate Books and Records 149.1(2),
168(1)(e), 230

This letter describes the areas of non-compliance identified by the CRA relating to the
legislative and common law requirements that apply to registered charities, and offers
the Organization an opportunity tc respond and present additional information. The
Organization must comply with the law; if it does nof, its registered status may be
revoked in the manner described in section 168 of the Act.

General legal principles

In order to maintain charitable registration under the Act, Canadian law requires that an
crganization demonstrate that it is constituted exclusively for charitable purposes (or
ohjects), and that it devotes its resources to charitable activities carried on by the
crganization itself in furtherance thereof.’ To be exclusively charitable, a purpose must
fall within one or more of the following four categories (alsc known as “heads”) of
charity? and deliver a public benefit:

« relief of poverty (first category);
» advancement of education (second category);
e advancement of religion (third category); or

« certain other purposes beneficial to the community in a way the law regards
as charitable (fourth category).

1 See subsection 149.1(1) of the Act, which requires that a charitable organization devote all of its resources to
*charitable activities carried on by the organization itself” except to the extent that an activity falls within the specific
exempkions of subsections 149.1(5.1) or (6.2) of the Act relating o palitical activities, and Vancouver Society of
immigrant and Visibie Minority Women v. Minister of Nafional Revenue, {1999] 1 S.C.R. 10 (Vancouver Society) at
paras. 155-159. A registered charity may also devote resources to aclivities thal, while not charitable in and of
themselves, are necessary to accomplish their charitable objectives (such as expenditures on fundraising and
administration). However, any resources so devoted must be within acceptahble legal parameters and the associated
activities must not become ends in 2nd of themselves.

2 The Act does not defing charity or what is charitable. The exception is subsection 149.1(1) which defines ¢haritable
purposesiobjects as inciuding “the disbursement of funds to qualified donees.” The CRA must therefore rely on the
commeon {aw definition, which sets out four broad calegories of charity. The four broad charitable puposeiobject
calegories, also known as the four heads of charity, were oullined by Lord Macnaghten in Commissioners for Special
Purposes of the income Tax v. Pemsel, (18911 A.C. 531 (PC) (Pemsel). The classificaion approach was explicitly
appraved of by the Supreme Court of Canada in Guaranfy Trust Co. of Canada v. Minister of National Ravenue,
[1967] S.C.R. 133, and confirmed in Vancouver Society, supra note 2.
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Additionaily, the courts have held that an organization is not charitable in law if its
activities are illegal or contrary to Canadian public policy.?

The public benefit requirement involves a two-part test:

» The first part of the test requires the delivery of a benefit that is recognizable
and capable of being proved, and socially useful. To be recognizable and
capable of being proved, a benefit must generally be tangible or objectively
measurable. Benefits that are not tangible or objectively measureable must
be shown to be valuable or approved by “the common understanding of
enlightened opinion for the time being.” In most cases, the benefit should be
a necessary and reasonably direct result of how the purpose will be achieved
and of the activities that will be conducted to further the purpose, and
reasonably achievable in the circumstances.® An “assumed prospect or
possibility of gain” that is vague, indescribable or uncertain, or incapable of
proof, cannot be said to provide a charitable benefit.®

» The second part of the test requires the benefit be directed to the public ora
sufficient section of the public. This means a charity cannot:

o have an eligible beneficiary group that is negligible in size, or restricted
based on criteria that are not justified based on the charitable purpose(s);
or

o provide an unacceptable private benefit. Typically, a private benefit is a
benefit provided to a person or organization that is not a charitable
beneficiary, or to a charitable beneficiary that exceeds the bounds of
charity. A private benefit will usually be acceptable if it is incidental,
meaning it is necessary, reasonable, and not disproportionate to the
resulting public benefit.”

? Canadian Magen David Adom for Israel v. Canada (Minister of National Revenue) (2002 FCA 323), 2002-09-13 al
paragraph 57. See also Everywoman's Health Centre Society (1988) v. Minister of National Revenue, [1992} 2 F .C.
52

* See, generally, Vancouver Sociafy, supra nole 2 at para. 41 per Mr. Justice Gonlhier (dissenting in Ihe resulf);
Gilmour v. Coals et al, [19491 1 All ER 848 (Gilmour); and National Anti-Vivisection Society v. | R.C., [1947] 2 AN ER
217 (HL) {National! Anti-Vivisettion Sociefy) per Lord Wright at p. 224,

% See, for example, In re Grove-Grady, Plowden v. Lawrence, [1929] 1 Ch. 557 per Russell L J. al p.588; National
Anti-Vivisection, supra note 4 per Lord Wright al p. 49, /.R.C. v. Qldham Training and Enterprise Council, (1996}
B.T.C. 539 (Oldham); and Pemsel, supra nole 3 at p.583.

S National Anti-Vivisection Society, supra nole 4 per Lord Wright at p.49. See also, for example, In re Shaw decd,
[1957] 1 WLR 729; and Gilmour, supra note 4 per Lord Simonds at pp. 446-447.

7 Sea CRA Policy Statement CPS-024, Guidelings for Registering a Charity: Mesting the Public Benefit Test for more
information about public benefit,
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The question of whether an organization is constituted exclusively for charitable
purposes cannot be determined solely by reference to its stated purposes, but must
take into account the activities in which the organization currently engages. In
Vancouver Society of Immigrant and Visible Minority Women v. Minister of National
Revenue?® the Supreme Court of Canada stated as follows:

“But the inquiry cannot stop there. In Guaranty Trust, supra at p.144,
this Court expressed the view that the guestion of whether an
organization was constituted exclusively for charitable purposes
cannot be determined solely by reference to the objects and
purposes for which it was originally established. It is also necessary
to consider the nature of the activities presently carried on by the
organization as a potential indicator of whether it has since adopted
other purposes. In other words, as Lord Denning put it in Institution
of Mechanical Engineers v. Cane, [1961] A.C. 696 (H.L)), at p. 723,

the real question is, “for what purpose is the Society af present
instituted?”

A charitable activity is one that directly furthers a charitable purpose, which requires a
clear relationship and link between the activity and the purpose. If an activity is, or
becomes, a substantial focus of an organization, it may no longer be in furtherance of a
stated purpose. Instead, the activity may further, or even form, a separate or coliateral

purpose. An organization with a collateral non-charitable purpose is ineligible for
registration under the Act.

To comply with the requirement that it devote all of its resources to charitable activities
carried on by the organization itself, a registered charity may only use its resources
{funds, personnel andfor property) in two ways:

« forits own charitable activities - undertaken by the charity itself under its
continued supervision, direction and control; and

o for gifting to "qualified donees” as defined in the Act®

A charity's own charitable activities may be carried out by its directors, employees or
volunteers, or through intermediaries (a person or non-qualified donee thatis separate
from the charity, but that the charity works with or through, such as an agent, contractor
or partner). If acting through an intermediary, the charity must establish that the activity
to be conducted will further its charitable purposes, and that it maintains continued

8 vancouver Sociely, supra note 4 at para. 194. See also A Y.S.A. Amateur Youth Soccer Association v. Canada
{Revenue Agency) {20071 3 S.C.R. 217 at para. 42.

? A "qualified donee” means a donee described in subsection 148.1{1) of the Act. As per subsection 149.1(6)(b), a
charilable organization shall be considered {o be devoting its resources to charitable activities carried on by it o the
extent that, in any taxation year, it disburses not more thian 50% of its income for that year to qualified donees.
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direction and control over the activity and over the use of the resources it provides to
the intermediary fo carry out the activity on its behalf 1 The charity must be able to
show that the terms establish a real, ongoing, active relationship with the intermediary,’
and are actually implemented. A charity must record all steps taken to exercise direction
and control as part of its books and records, to allow the CRA to verify that the charity's
funds have been spent on its own activities. While the nature and extent of the required
direction and control may vary based on the particular activity and circumstances, the
absence of appropriate direction and control indicates that an organization is resourcing
a non-qualified donee in contravention of the Act.

To summarize, the CRA must be satisfied that the Organization’s purposes are
exclusively charitable in law, and that its activities directly further charitable purposes in
a manner permitted under the Act. In making a determination, we are obliged to take
into account all relevant information. Accordingly, the audit inquired into all aspects of
the Organization’s operations. The fact that some of the areas of non-compliance
identified in this letter may, or may not, have been evaluated in preceding audits does
not preclude the need for compliance with existing legal requirements. Furthermore, the
CRA may take a position that differs from that reached previously based on
reconsideration of the pertinent facts and law.'?

The balance of this letter describes the identified areas of non-compliance in further
detail.

Identified areas of non-compliance

1. Failure to be constituted for exclusively charitable purposes

To be registered as a charity under the Act, Canadian law requires that an

organization’s purposes be exclusively charitable, and define the scope of the activities
that can be engaged in by the organization.?

To be exclusively charitable in law, a purpose must falt within one or more of the four
categories of charity and deliver a charitable public benefit. If a purpose is worded in
broad or vague language that could permit non-charntable activities and/or result in the
delivery of non-charitable benefits (where, for example, the words used may be

0 For more information, see CRA Guidance CG-002, Canadian Registered Charities Carrying Out Activities Outside
Canada and Guidance CG-004, Using an fnfermediary tc Carry Out Activities Within Canada.

" See notably Canadian Committee for the Tel Aviv Foundation v Canada, 2002 FCA 72 al para 30, [2002) FCJ no
315 [Canadian Commiliee for the Tel Aviv Foundation], which states as follows: "Under the scheme of the Act, it is
open to a charity to conduct its overseas aclivities either using its own personnel or through an agent However, it
cannot merely be a conduit to funnel donations gverseas.”

12 See, for example, Canadian Magen David Adom for Israel v. Ganada (Minister of National Revenue), (2002) FCA
323, per Sharlow J.A for the majority at para.69.

'3 See Vancouver Sociely of Immigrant and Visible Minority Women v MNR, [1999} 1 SCR 10 at para 158; Travef Just
v Canada Revenue Agency, 2006 FCA 343 ai para 8, [2007] 1 CTC 294.
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inter_preted in different ways and/or encompass concepts that go beyond the scope of
charity),'* it will not be clear that itis charitable in law (falls within a charitable purpose

category and provides a public benefit), or that it defines the scope of the organization’s
activities.

Although the formal purposes of a registered charity are the obvious source of reference
as to whether or not a charity is constituted exclusively for charitable purposes, it is not
the sole indicator. The CRA also examines an organization's activities to determine
whether it may be pursuing an unstated purpose.

As stated in our letter dated May 12, 2018, it is our view that the Organization’'s formal
purposes are broad and vague. In its September 12, 2016 response, the Organization
agreed that the purposes could be more specific and provided new proposed purposes.

However, based on our review, the Organization has not demonstrated that activities
carried out on its behalf furthered its charitable purposes, and that it maintained
continued direction and control over activities, and over the use of the resources it
provided to its intermediary: Keren Kayemeth Le'lsrael’'s {the KKL-JNF or JNF).

Our review identified that the Organization’s resources appear {o have been applied to
JNF’s non-charitable projects in the Occupied Territories, and to supporting the Israeli
armed forces, and not to activities furthering its charitable purposes. It is our position
that the Organization has operated as a conduit for JNF, a non-qualified donee, in
contravention of the Act.'®* Our concerns are described in detail below.

Relief of poverty

To relieve poverty in the charitable sense means providing relief to the poot. The poor
are not simply the destitute, but anyone lacking essential amenities (i.e., food, clothing
and other basic needs to individuals who are poor) available to the general public.’® To
be charitable, the resulting public benefit must be recognizable and capable of being
proved, and socially useful. In the case of poverty relief, there must be a logical
connection between the benefit and the relief sought. Not all goods, services or other
benefits that can be provided relieve poverty in a charitable manner.

4 See for example Re Telfey, [1941] Ch 308 (where the court held that the word phifanthropy can encompass
pusposes and activities that go beyond the realm of charity).

5 A conduit is an organization that operates as an instrument to allow for receipts 0 be issued for donations made 1o
non-qualified donees, or to persons or entities that are not at arm's tength to the denor which deliver an unacceptable
private benelit, is in contravention of the Act. See subsections 188.1(4) and 188.1(5) of the Act.

¢ Re Gardom, [1914] 1 Ch 662. See also Re Ceniral Employment Bureau for Women and Siudenis’ Careers
Association Inc. {1942] 1 Al ER 232; and Re Gillespie, [1965] VR 402 (S. Ct. of Victoria).
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Acccording to the Organization’s representations, it devoted all its resources to the relief
of poverty by ensuring the employment of indigent woikers in Israel who are hard-to-hire
or unemployable by paying their salaries to work on projects selected by the
Organization.

The Organization stated that the work product of the Indigent Workers (the Selected
JNF Projects) is incidental and ancillary to the Organization’s purpose fo relieve the
workers’ poverty. The Organization stated that even if the Selected JNF Projects were
not themselves charitable in nature, this would not diminish employing indigent workers
to relieve poverty as a chatitable purpose.

While we agree this activity can further a charitable purpose, we disagree that in the
Qrganization's case, the selected projects are irrelevant insofar as these indicate
unstated non-charitable purposes. Based on our review of the Organization’s
promotional and marketing matetials, and its website, it is our position that the projects
are its main focus, and the employment of indigent workers serves as a means foan
unstated end of broadly supporting the work of JNF. The Organization's website mainly
describes the projects of JNF as well as the Organization’s fundraising events, rather
than focusing on the relief of indigent workers' poverty. For example, the Organization’s
website states as follows:

“Since its inception in 1901, the Jewrsh National Fund has been the sole agency
responsible for the development and infrastructure of land in Israel. Our many
programs include land reclamation, reforestation, and road building. The goal is
to increase support and awareness for JNF’s initiatives, and ulfimately fo raise
funds for these projects in order to enhance the lives of the cifizens of Israel

The JNF directs 100% of its charitable dollars fo support the Land of Israel.
Therefore, you can be assured that your donation (s going directly fo fulfill the
needs of one of our many development areas such as water, forestry and
environment, education, communify development securily, tourism and
recreation, and research and development.™7

We also note page 75 of the Organization’s representations states “The (Organization)
made the final decisions over which projects were suitable for support, and the selected
projects were a result of ifs own rigorous process of vetting, designing, supervising and
fundraising.” The Organization’s selection of projects for its support indicates the
projects are not unrelated to its support of indigent workers.

Finally, the Organization's focus on supporting JNF's projects in its fundraising and
marketing activities can alse be identified throughout the Organization’s internal
communications. For example, an email from|ll the Organization

"7 http:/fipf.cafindex.php/about-infivision (accessed April 12, 2018)
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-to -the Canada Desk, responsible for the management and

operation of the Organization’s presence in Israel, dated July 1, 2011 {Exhibit E-5),
states as follows: “we are locking for projects between $500,000 and $1,000,000
Canadian to present to our Honouree to choose as a Negev Dinner Project. Can you
suggest anything for us that might have to do with children or water within that price
range that may interest him? | checked on the Marketing website and came up with a
few projects, but can use more ideas’”.

Consequently, it is our position that the Organization's primary focus is not the aiding of
beneficiaries but the accomplishment of the projects to which it supplies workers. As

described in detail below, it appears that not all projects selected for support are
charitable at law.

Advancement of religion

The leading common law decisions have established that advancing a religion in the
charitable sense involves manifesting or promoting its three key attributes (i.e., faith in a
‘higher unseen power' such as God, a Supreme Being or Entity, worship/reverence, and
a particular and comprehensive system of doctrines and observances), spreading its
message about them, and taking positive steps to sustain and increase belief in thern.'®

Religious motivation is not a pertinent consideration, and will not transform a secular
activity into one directed toward religious advancement.'® In the charitable context, to
ensure delivery of the required public benefit, methods of advancing religion cannot be
so subjective, understated, indirect, unstructured or informal that it cannot be
determined that the organization's religion will be reasonably furthered as a sufficiently
direct result and consequence.? Activities that advance religion cannot be
propertionally incidental to non-religious activities; the focus should be on religion.

18 Keren Kayemeth Le Jisroel Lid. v. Infand Revenue Commissioner, (1931} XVIL T.C. 27 (H.C.J. K.8.), affirmed
[1931] 2 K.B. 465 {C.A )}, affirmed [1931] 2 K.B. 465 (C A.): "It seems to me that the promotion of religion means the
promotion of the spiritual teaching of the religious body concemed and the maintenance of the spirit of the doctrines
and observances upon which it rests or in which it finds expression, if one likes o putit in that way, or at any rate with
which it s bound up.” (per Rowlall J. in the firstinstance at p. 33.), on appeal to the Court of Appeal: "...as to ‘refigion’
I agree with the observations of Rowlalt J. on that head. The promotion of refigion means the promation of spiritual
teachings in a wide sense, and the mainlenance of the doctrines on which it rests and the observances that serve to
promote and manifest it—not merely a foundation or cause o which it can be relaled. Religion as such finds no place
in the Memorandum of the Association.” (Emphasis added) (per Lord Hanworth MLR. at p. 477.); United Grand Lodge
v. Holborn BC, [1857] 1 W.L.R. 1080 {Q.B.}): To advance religion means to promate it, to spread the message ever
wider among mankind; to take some posiiive steps to sustain and increase refigious befief and these things are done
in a variety of ways which may be comprehensively described as pastoral and missionary..” (per Donavan J. at p.
1080.); Hutterian Brethren Church of Wilson v The Queen, [1979] 1 F.C. 745, affirmed, [1960C] 1 F.C.757 (F.CA))
(Hutterian Brethreny). "The business of farming is neither a religious nor a charitable activity: it is a commercial activity.
And this is so even if that business is carried on by persans beliaving farming to ba the only activity compatibie with a
truty religious life . . " (per Pratte J. al p. 759))

19 See, for example, Keran Kayemeth, supra note 6 (per Lawrence L.J. at p. 484); Hutterlan Brethiren, supra note 7
{per Pratte J. at p. 768, and per Ryan J. at p. 768); Oldham, supra nole 5 (per Lightman J. at pp. 554-555).

2 geg, for example, National Depasit Friendly Society Trustees v Skegness UDG, [1959) AC 293 (H.L.) (per Lord
Denning at p. 322} (Naffonal Depasit Friendly Socisty); In Re Pinion, [1964] 1 All E.R. 830, where the court refused to
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The Organization asserts that the selected projects are charitable themselves, as they
further the advancement of religion because of the Organization’s religious
underpinnings, however, it is the CRA’s position that the Organization’s activities do not
advance religion in the charitable sense.

Summary

In summary, it is our position that the Organization is not constituted for exclusively
charitable purposes, based on its devotion of resources to a non-qualified donee and
activities that do not appear to be exclusively charitable in nature, and in furtherance of
exclusively charitable purposes. in particular, it is our view that the Organization’s
activities do not further purposes to relieve poverty and advance refigion in the
charitable sense.

Consequently, it is our position that the Organization has failed to meet the
requirements of subsection 149.1(1) of the Act that it be constituted for exclusively
charitable purposes, and devote its resources to charitable activities it carries on itself.

For this reason, there may be grbunds for revocation of the charitable status of the
Organization under paragraph 168(1)(b) of the Act.

Accordingly, we will not comment on the Organization’s proposed changes fo its formal
purposes at this time.

2. Failure to devote resources to charitable activities carried on by the
Organization itself

a) Lack of direction and control over the use of resources/resourcing non-
gualified donees

The Organization has stated its activities were mainly conducted through an
infermediary, Keren Kayemeth Le'lsraef (the KKL-JNF or JNF), under the Organization’s
direction and control. The Organization stated that, through JNF, it devoted all its
resources to the relief of poverty by ensuring the employment of indigent workers in
Israel who were hard-to-hire or unemployable by paying their salaries to work on
projects selected by the Organization. However, our audit determined that the

hold charitable a bequest to a museum of the lestalor's paintings, which may otherwise be charitable as educational,
as they had no arlistic merit and were [hus neither educational nor of public utility; Fuaran Foundation v. C.C.R.A.,
(2004) F.C.A. 181 (fuaran Foundatfion), (per Sexton J.A. at paras. 7, 13, 14, 15); House of Holy God ,supra note 7;

Hutterian Brethren, supra note B. See also CRA Guidelines on Mecting the Public Benefit Test, GPS — 024, March
10, 2006 af para 3.1.1
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information and documentation provided by the Organization did not substantiate this
position.

For example, while the Organization stated it maintained direction and control over the
payments of indigent workers, the documents it submitted to us did not adequately
support this claim. We note that documents provided, such as the monthly expenditure
reports for fiscal years 2011 and 2012 {Exhibits H-8 and 9), were requested from the
JNF in response to our query, suggesting the Organization did not regularly oversee
these expenditures. These included, for example, an email - Subject title: Monthly
Payroll — CRA Query {Exhibit H-1), which read in pari as follows:

“l have a detailed list of all the field workers with their gross and net pay for 2011
and 2012. | have also attached the documents relating fo the CRA query re KKL
(JNF) Payroll”.

‘At month-end the Salary compuler system generates a detailed list of workers
and their net pay together with their bank details’.

Also, because the monthly expenditure reports were provided in Hebrew, we couid not
verify the Organization's level of oversight concerning the following details, which were
not otherwise provided to us:

which projects the indigent workers were assigned to;

whether projects themselves furthered the Organization's charitable purposes;
what type of work the workers provided;

the geographic location of each project; and

the status of each project.

No documentation was provided to show that the Organization had the authority to
approve, amend, or reject the proposed staffing requirements and salaries of indigent
workers. Further, no documentation was provided to show that the Organization had
assessed potential indigent workers against a set of defined criteria it had itself
established, and how it determined paricular workers were eligible beneficiaries of its
charitable relief.

We also note JNF characterizes the Organization as a ‘donating country’ rather than a
body controlling specified activities JNF carries out on its behalf, which suggests the
Organization may be resourcing JNF's projects, rather than its own. For example, the
2016 KKL-JNF Joint Achievements Report - Adopted Projects® reads in part as follows:

2 hitps: fihanof. kki.org. ifKKI ProjectPootiProiectPootD onated Projects. aspx?Weblndx=5 (accessed April 18, 2018}
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“The report is presented according to Israel’s three regions and forty-five
donating countries and includes project type and specific location. In addition,
each project’s stage of development and donation status is indicated”.

In addition, the 2016 JNF Canada Staff Mission document states, “We are honored to
host you on a tour of KKL-JNF projects in Israel, many of which have been made
possible through the generous support of fiends in Canada."?

It continues: “In addition to information on the sites and projects visited, you will find
information on projects that are available for donation as well as those specifically
offered to Canada for promotion.” Several pages of the document list “projects available
for donation,” which include a detailed description of the projects as well as the donation
required by KKL-JNF offices abroad for KKL-IJNF to carry the project out.

Moreover, based on JNF's previous website, under KKL-JNF promotional newsletters
“Hot Issues” projects were listed as “available for donation”.2®

We also reviewed a page from JNF UK's website entitled “Relationship between JNF
UK and KKL (JNF},"2¢ which described how the structure of its relationship with the JNF
was unable to validate the JNF UK’s direction and control over JNF's use of its funds.
The page reads in part as follows:

“JNF UK and KKL {(JNF) have a simiiar history. However, JNF UK has always
been independent of KKL.

Originally, the trustees of JNF UK decided that the appropriate way to fulfil its
objects was fo remit funds to KKL to support charitable projects of KKL.
Historically, JINF UK’s relationship with KKL was governed by a series of trust
deeds which set out how KKL was to use JNF UK’s money.

The relationship between JNF UK and KKL broke down in 1999. The main issue
was that KKL wanted JNF UK to recognise that it was a branch of KKL and
to recognise its supremacy over JNF UK; JNF UK refused to acquiesce. in
order to attempt to move on from this argument, on 9 June 1999 the parties
reached an agreement which acknowledged that JNF UK was an independent
UK charity.

In March/April 2005, JNF UK stopped sending funds to KKL; it had lost
confidence in KKL’s ability or willingness to apply JNF UK’s funds as

2 http:/iwww. kklinf.org/files/News archive/March16/AINF-canada-mission/proof Canada-Mission-2016.ndf {accessed
April 5, 2018}

7 ntts/thanof.kklorg.ibrutilitios/Hotl ssuesciviliansFront-may2016,himl {(accessed November 2. 2017)

24 hitps:www Jnf.co.ukfielationship-nf-uk-kkl/ (accessed April 12, 2018)




-12 -

directed by JNF UK. On 17 October 2005, KKL purported to terminate the
Memorandum of Understanding. Lengthy litigation followed, which was settled
with a re-affirmation of JNF UK’s independence.” (emphasis added)

Today, KKL is one organisation among many in Israel inviled by JNF UK to

submil project proposals which are assessed in the same way as all other project
proposals.”

In particular, we note the statement that JNF/KKL wanted JNF UK to recognize it as a
branch of JNF/KKL and to recognize its supremacy over JNF UK, and we note JNF
UK's statement that it had lost confidence in JNF/KKL’s ability or willingness to apply
JNF UK's funds as directed by JNF UK. In this regard, we are concerned that the
Organization may not have the ability to maintain direction and control over its

resources and over the conduct of its activities, as JNF UK claims was the casein its
own relationship with JNF/KKL.

While the Organization has stated that it is independent of JNF, and involved in water,
environmental, and development projects in the Middle East, we were unable to
distinguish between the activities of the Organization and those of JNF. In its liferature,
the Organization referred to itself and to its projects as being carried out by “JNF,” and
on the Organization's website and twitter account, it described itself in an identical
manner to JNF:

“The Jewish National Fund is the caretaker of the land of Israel, on behalf of ils
owners — Jewish people everywhere.”?®

Our concerns regarding the Organization’s ability to maintain ongoing direction and
control over the use of its resources are further substantiated by the following factors:

Agency Agreement

As mentioned above, the Organization stated it carried out its acflivities in Israel through
JNF. The Organization has submitted an unexecuted general agency agreement
establishing the parameters of the agency relationship and providing for the conduct of
charitable projects, which are not clearly specified. |t is our understanding the specific
charitable projects to be undertaken would be the subject of writien schedules
conforming with Schedule 1, attached to the agreement, however, no specific project
schedules were annexed to the general agency agreement provided to us. While the
Organization’s representations provided a brief description of the projects itis
undertaking or will undertake (Schedules A & B), specific details are lacking.

Budaget

5 hitps:/Awitter.comfjnfca (accessed April 5, 2018)
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The Organization stated its Board approved its annuai budget and any expenses
exceeding the annual budget, as per it by-laws. However, no annual budget_s and no
supporting documentation substantiating related Board approvals were provided to us.

Monitoring and Supervision

The Organization's representations stated members of its senior management regularty
went to Israel to examine potential and on-going project sites. The related supporting
documentation provided fo us included a list of senior staff attending Israel trips, flight
receipts, and emails confirming flights. No documentation was provided demonstrating
the Organization’s senior management conducted any on-site inspections of project
sites, or otherwise exercised oversight concerning JNF's use of its funds in Israel.
Further, no written reports of the trips from senior management to the Organization
were provided to us.

The Qrganization has stated that Canada Desk, which was responsible for the
management and operation of the Organization’s presence in Israel, provided progress
updates on the Organization’s progress and requested funds to pay the indigent
workers. As supporting documentation, the Organization provided three emails (Exhibits
F(8) — F(10)), stating it had remitted specific amounts as per the attached schedules.
We note the schedules were limited fo listing projects and amounts remitted. No other
information was provided to allow us to verify, for example, whether amounts were
provided in installments based on satisfactory performance; the status/stage of the
projects; the geographic location of each project; and whether the Organization's
resources were applied to the projects in accordance with instructions provided by the
Organization.

Further, at page 26 of the Organization’s representations, the Organization stated that
before releasing the funds for use to pay the indigent workers employed on a selected
project, JNF was required to provide a progress report to the Organization. As

supporting d ccumentation, the Organization provided a sample email (Exhibit E(1)) from
B (- Canaco Desic o EN - 1ot Ml =
received initial plans for the ALUT Beer Sheva Stage 11 landscaping and attached the
plan. asked that the directors look at it and let her know what they thought. No
documentation was provided to substantiate that the Organization actually approved the

project/initial plans. Finally, no progress report was provided to us during our audit
review.

Sub-contractors

The Organization’s representations stated that JNF solicited tenders from contractors,
signed the contract on behalf of the Organization, and kept in communication with the
selected contractor throughout the process. The contraciors who employed the indigent




- 14 -

workers paid them with the Organization’s funds. No documentation was provided to
substantiate that the Organization maintained direction and control over the use of the
funds it transferred to JNF for these contractors.

b) Conduct of non-charitable activities

ln our opinion, even should the Organization be able to establish the activities
conducted through JNF in the course of the selected projects to be its own, not all
projects are charitable in law.

Conducting projects in the Occupied Terrifories

The courts have held that an organization is not charitable in law if its activities are
contrary to public policy. An activity cannot be held to be contrary to public policy unless
there Is a definite and officially declared and implemented policy (that is, found in an Act
of Parliament, a reguiation or other publicly available govemment document of any
kind).2®

That said, Global Affairs Canada has declared and impiemented a policy entitled
“Canadian Policy on Key Issues in the [sraeli-Palestinian Conflict’?’ 1in part, it reads as
follows:

“Canada’s policy on Occupied Territories and Settlements

Canada does not recognize permanent Israeli control over territories occupied in
1967 (the Golan Heights, the West Bank, East Jerusalem and the Gaza Strip).
The Fourth Geneva Convention applies in the occupied territories and
establishes Israel's obligations as an occupying power, in particular with respect
to the humane treatment of the inhabitants of the occupied territories. As referred
to in UN Security Council Resolutions 446 and 465, isracli settlements in the
occupied territories are a violation of the Fourth Geneva Convention. The
seftlements also constitute a serious obstacle to achieving a comprehensive, just
and lasting peace.

Canada believes that both Israel and the Palestinian Authority must fully respect
international human rights and humanitarian law which is key to ensuring the

% See CRA Summary Policy CSP-P13 Public palicy.
7 hitpy. /Aww.inteenational.gc.ca/name-anmo/peace process-processus paixicanadian policy-
poliique canadienne.aspx?lang=eng
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protection of civilians, and can contribute to the creation of a climate conducive to
achieving a just, lasting and comprehensive peace settiement.

United Nations Resolutions on the Middle East

Fvery year, resolutions addressing the Arab-tsraeli conflict are tabled in the
United Nations, such as at the United Nations Generai Assembly and the Human
Rights Council. Canada assesses each resolution on its merits and consistency
with our principles. We support resolutions that are consistent with Canadian
policy on the Middle East, are rooted in international law, reflect current
dynamics, contribute to the goal of a negotiated two-state solution fo the Arab-
israeli conflict, and address fairly and constructively the obligations and
responsibilities of all parties to the conflict. Canada advocates a fair-minded
approach and rejects one-sided resolutions and any politicization of the issues.
Successive Canadian governments have been concerned about the polemical
and repetitive nature of many of the numerous resolutions. Canada believes that
the United Nations and its member states have a responsibility to contribute
constructively to efforts to resolve the Israeli-Arab conflict. Canada will continue
to examine carefully each of these resolutions as they come forward."

The Barrier

Canada recognizes lIsrael's right to protect its citizens from terrorist attacks,
including through the restriction of access fo its territory, and by building a barrier
on its own territory for security purposes. However, Canada opposes Israel's
construction of the barrier inside the West Bank and East Jerusalem which are
occupied territories. This construction is contrary to international law under the
Fourth Geneva Convention. Canada not only opposes israel's construction of a
barrier extending into the occupied territories, but also expropriations and the
demoiition of houses and economic infrastructure carried out for this purpose.”

International Law

. International Court of Justice (ICJ) the principal judicial organ of the United
Nalions

The Court's role is {o settle, in accordance with international law, legai disputes
submitted to it by States and to give advisory opinions on legal questions referred to it
by authorized United Nations organs and specialized agencies. The Court is composed

of 15 judges, who are elected for terms of office of nine years by the United Nations
General Assembly and the Security Council.
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On July 9, 2004, the Court rendered its Advisory Opinien in the case concerning the
“Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory” (request for advisory opinion).

The Court observed that certain humanitarian law and human rights instruments
includes qualifying clauses or provisions for derogation which may be invoked by States
parties, inter alia where military exigencies or the needs of national security or public
order so require. it stated that it was not convinced that the specific course Israel had
chasen for the wall was necessary to attain its security objectives and, holding that none
of such clauses are applicable, found that the construction of the wall constituted
breaches by Israel of various of its obligations under the applicable international
humanitarian law and human rights instruments.

In conclusion, the Court considered that Israel could not rely on a right of self-defense
or on a state of necessity in order to preclude the wrongfulness of the construction of
the wall. The Court accordingly found that the construction of the wall and its associated
régime are contrary to internationa! law and called on Israef to cease construction of the
Barrier ‘including in and around East Jerusaleny’; dismantle the sections already
completed; and ‘repeal or render ineffective forthwith all legislative and reguiatory acts
relating thereto.

Moreaver, the U.N. Security Council Resolution 2334 adopted by the Security Council at
its 7853rd meeting, on 23 December 2016, reaffirmed its relevant resolutions, including
resolutions 446 (1979), and 465 (1980) which Canada supports. Resolution 2334
“reaffirms that the establishment by israel of settlements in the Palestinian territory
occupied since 1967, including East Jerusalem, has no legal validity and constitutes a
flagrant violation under international law and a major obstacle to the achievement of the
two-State solution and a just, lasting and comprehensive peace.”

The Fourth Geneva Convention also establishes Israel's obligations as an occupying
power, in particular Article 49 which provides that the "Occupying Power shall not deport
or transfer part of its own civilian population into the territory it occupies”. Canada has
alsa ratified the 1977 Protocols to the Geneva Convention. Article 85 of Protocol 1
makes “the transfer by the Occupying Power of parts of its own civilian population into
the territory it occupies” a grave breach of that Protocol.

Finally, israef's confiscation of land, water and other resources for the benefit of
settiements violates the Hague Convention on the Laws and Customs of War on Land,

signhed on 18 October 1907, which prohibits an occupying power from expropriating the
‘resaurces of an occupied territory for its own benefit.

It is our understanding that during the audit period the following project selected by the
Organization was and is still being conducted in the Occupied Territories:
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Canada Park — the Organization’s flagship project

The Organization raised $15 million after the 1967 war to build Canada Park (now
referred to by the JNF as Ayalon — Canada Park), a 3200 hectares park between
Jerusalem and Tel Aviv, within the Occupied Palestinian Territories. Three Palestinian
villages (Beit-Nuba, Emmaus and Yalou) were demolished to make way for the park. In
2007, the Organization launched a $7 million campaign to refurbish the park.

A 1986 UN Special Commitiee reported to the UN Secretary-General that the villagers
were being denied their right of return to their land now occupied by this park built by
the Organization. in part, the report read:

“In preparing its report the Special Committee has attempted to put before you
the complete picture of the realily in the Occupied Territories as it affects the
human rights of the civilian population. By this letter, the Special Committee
wishes to draw your attention to @ number of aspects that deserve a particular
meintion.

As may be seen from the information reflected in the report, the policy of
annexation and seftlement has continued to be implemented by the Israeli
authonties. The Special Committee is deeply concerned by the fate of civilians
evicted from their native fand. One particular illustration of this situation is the fafe
of the inhabitants of Emmaus, Beit-Nuba and Yalou, reduced to the state of
wandering refugees since their villages were razed by the occupying authorities
in 1967. The Special Committee considers it a matter of deep concern that these
Villagers have persistently been denied the right to return to their land on which
Canada Park has been built by the Jewish National Fund of Canada and where
the Israeli authotities are reportedly planning to plant a forest instead of allowing
the reconstruction of the destroyed villages. 28

Although outside the audit period, the following additional projects, while not an
exhaustive list, also support our finding that the Organization conducted activities in the
Occupied Territories:

1) Jordan Park — Geographic location: Golan Heights

Based on JNF's website, Jordan Park extends over an area of around 1,000 dunam

(approx. 250 acres) to the northeast of the Kinneret (Sea of Galilee), adjacent to the
eastern channel of the Jordan River.

“htips./funispal.un org/DPADPRunispal.nsf9a798 adbfi22aff385256 1 7b006d88d7/d2 d88498 adbfl 2d2052 566 db00)
4e598870penDacument
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It was rehabititated and developed thanks to a contribution from friends of KKL-JNF
wortldwide, including Canada.??

2) Naftali Mountains Forest in the Golan Heights

Based on JNF's website, the Naftali Mountains Forest grows along the Ramim Ridge in
the west of the Galilee Panhandle. These hills soar to a height of over 800 meters, and
the ridge’s peaks offer a magnificent view of upper-northern Israel, including the Hula
Valley, the Golan Heights, Mount Hermon and southern Lebanon. It was rehabilitated

and developed thanks to contributions from friends of KKL-JNF worldwide, includin'g
Canada.30

3) Alexander River Restoration Project

Based on the Organization’s previous website, proceeds from the 2010 Negev Gala
were invested into the Alexander River Restoration Project. The project involved
recycling of sewage water for agricultural purposes, the building of wetland, the
restoration and greening of a once dying waterway — the Alexander Zaymar River®!. The
river flows from the West Bank city of Nablus through israel.

4) Jerusalem, The Western Wall Tunnels, Upgrade and Improve the Great Hall
Area (Proiect No. 13107)

Based on the 2016 KKL-JNF Friends in Israel and Worldwide, KKL-JNF Joint
Achievements Reports, Adopted Projects,?? the Organization contributed funds to help
the Western Wall Heritage Foundation upgrade and improve the Great Hall area of the
Western Wall Tunnels. Visitors will be able to watch the Temple Mount's topographical
changes through history come alive through a model adjacent to a section of the
exposed, underground wall. Based on a Google Maps search, the Western Wall is
located close to Bethlehem, a city in the West Bank.

5) Mount Scopus (East Jerusalem}

The Organization lists Mount Scopus as one of its projects on its previous website:

“As part of the “Redeemers of Jerusalem” program the Jewish National Fund of
Canada will help meet the extraordinary challenge of Mount Scopus. Trees were
planted along the slopes which is now a budding forest, a nature path was

29 hitp-fhwww kkI-inf orafiourism-and-recreationfforests-and-parks/iordan-park asox (accessed April 4, 2018)

30 hitp:-fiwww. kki-nd.orgftourism-and-recreation/forests-and-parks/nafial-mountains-forest. aspx (accessed Aprit 4,
2018) ,

3 http-fwww jnf.calproiects1-nav.hitm] (accessed July 16, 2014)

32 hitp:/hanof kkl.org /K KL ProjectPool/ProjectPoclDonatedP ojects. aspx?Weblndx=5 (accessed July 24, 2017)
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mapped out and a scenic observation plaza was built with a view of the
Jerusalem skyline.”

An April 2003 issue of The Hamilton Jewish News has an ad for the annual JNF
Hamilton fundraising gala (Negev Dinner), which states that:

“Droceeds from the 2003 Hamilton Negev Dinner will go toward The Greening of
Mount Scopus. One of the most beautiful sites within Jerusalem, with its peak
soaring to 2,736 feet, Mount Scopus is located on the northernmost part of the
ridge of the Mount of Olives. The afforestation of the once barren Mount Scopus
hillside has been an integrai part of Jewish National Fund of Canada'’s programs,
one of which is to create a series of forests and parklands surrounding
Jerusalem.">

B) Givat Oz HaGaon Seftlement

Based on JNF’s website, in 2014 a young leadership solidarity mission from Toronto
with fifteen participants, came to Israel to do four days of volunteer work. They cleared
the area of the grounds that was used towards building a “security house” at Givat Oz
HaGaon.3® This location is in the Israeli-occupied YWest Bank.

Further, a post made to the Organization’s Facebook page from August 31, 2014,
entitled “Day 2 of our young solidarity mission to Israel,” reads as foliows:

“We began our day at Givat Oz HaGaon. A place in Gush Etzion established fo
perpetuate the memory of the three teens (Eyal, Gilad & Naftali) who were kifled
by Hamas leading to the war in Gaza. We were met by a fady, Nadia, who
explained the purpose of the sife and what the goals were. She sef us up for
some hard labour which was going to take place later on. Before we left Givat
Oz, they put us to work doing the same kind of infra structure work JNF does. We
cleared an area so that they could put up a structure to house [sicl for a security
office. Everyone pitched in and really took their roles seriously. We made a great
teamn!!” '

7} Avnei Eitan Seitlement in the Golan Heights

Based on JNF's website, this project was featured in 2015. KKL-JNF prepared 530
dunam (132.5 acres) of farmland for use by residents of this Golan community to enabie
them to develop local agriculture and absorb newcomers. This project, was made

3 hitp:hwnwew jnf.ca/projgots T-nav, him! (accessed July 16, 2014)
M hitps:/fcdn. fedweb. org/fed- 18/2/HJINADit2003.pdi?v=1385333157 (accessed Aprit 12, 2018)

¥ hitp:fiwww kkiHnf.org/about-kki-infigreen-israel-newsfaugust-2014/c anada-jewish-younqg-ieadership-solidarity-
israel (accessed April 12, 2018)
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iossible thanks to a generous donation from_
36

Further “The 2015 KKL-JNF Joint Achievement Report — Adopted Projects” document
reads in part:

‘KKL-JNF and JNF Canada are planning the development of a playground at
Avnei Eitan, which now includes children who moved fo the community from
Gush Kalif following the disengagement from Gaza. Development elements for
this important community project will include earthworks and debris removal,

mfrastructure, rubber safely surfacing, play structures, benches and shade
elements. (No.11319)"

It is our position that establishing and maintaining physical and social infrastructure
elements and providing assistance to Israeli setflements in the Occupied Territories
serves {0 encourage and enhance the permanency of the infrastructure and

settlements, and appears to be contrary to Canada's public policy and international law
on this issue. '

Support for Armed Forces of another Country

The courts have stated that some activities may not be charitable when carried on in a
different country. For example, increasing the effectiveness and efficiency of Canada's
armed forces is charitable, but supporting the armed forces of another country is not.

The following projects, while not an exhaustive list, support our finding that the

Organization's resources were used to conduct activities in support of the Israel
Defense Forces (IDF):

1) Sde Boker — Gadna Base — Outdoor Fitness Area (Project No.8323)

Based on JUNF’s previous website, the Organization contributed funds in 2015. The
implementation status is “in progress”. The Gadna is a special program that prepares
young Israelis for their service in the IDF. Almost all Israeli high school students
participate in one week of Gadna activity before joining the army. KKL-JNF and the
Organization are creating an outdoor gathering and fitness area at the Gadna base at
Sde Boker for the regular army staff. 37

2) Tse'elim IDF Base — [ andscaping (Project No.11537)

® hltp:Ilwww.kkI-inf.orq.’people—anji-environmentfkkl-inf-proiects-parlnersldfu—2015.’avnei-eitan-dful (accessed Aprit
12, 2018)

*7 http:iihanot kkl.org iiKKLProjectPool/ProjectPoolProject Page. aspx?ProjectiD=8323 (accessed July 21, 2017)
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Based on JNF's previous website, the Organization contributed funds in2015. The
implementation status is “in progress”. KKL-JNF and the Organization are developing
three areas of Negev's extensive Tse'elim army base. JNF advised donors that “by
contributing to the landscape development project at the Tse'elim IDF base in the
Negev you will become part of the special relationship that KKL-JNF has with the Israel
Defense Forces.™8

3) Tel Nof Air Force Base (Project No.13425)

Based on JNF's previous website, the Organization contributed funds in 2015. The
implementation status is "detailed planning”. The Tel Nof Air Force Base is a highly
important military branch dedicated to defending the state of Israel. KKL-JNF and the
Organization, in cooperation with the IDF, are planning recreation projects that focus
on children and youth, located close to the homes of the air force staff. A donation to
this project goes towards establishing and improving recreation areas for the children
of families who live on an air force base.>®

Further, according to the 2016 JNF Canada Staff Mission Tour document, the
QOrganization made donations to three projects at the Tel Nof Air Force Base that
included the Flight Squadron 133, Flight Squadron 210 and four play areas for the
families’ children.*

4) Paimachim Air Force Base (Project No. 14111}

Based on JNF’s previous website, the Organization contributed funds in 2016 to the
quality of iife for the crew of the 124th Squadron, a helicopter squadron based at the
Palmachim Airbase, located near Rishon LeZion. The project involved creating a

suitable moadon {meeting place) that served as a ptace where crew can relax and
refuel 41

5) Nevatim Air Force Base (Project No: 14112)

Based on JNF's previous website, the Organization contributed funds in 2016 to repair
the club (moadon) facilities and kitchenette of the 131 Squadron - The Yellow Bird - at
the Nevatim Airbase. The refurbished ciub provided the crew with a seating area, TV,
fully equipped kitchen and dining area.*?

32 hitp: fhanof kki.org.iVKKLProjectP ool/ProjectPoolProjectPage.aspx?ProjectiD=11537 {accessed July 21, 201 7)

3% hitp:#hanef kkl.orgl/KKLProjectPool/ProjeciPooiProjeciPage. aspx2ProjectiD=13425 (accessed July 21, 2017)

"A“ hlIlD:li\naww).kkl-inf.orqfﬁlestews archive/March16/JNF-canada-misstoniproof Canada-Mission-2016.pdf (accessed
pril 5, 2018

:; ji{)g(;lof.kk!‘orgjl/KKLProjectPool/ProjeciPooIDOnaledProjects.aspx?Web[ndx=5 (accessed October 15, 2017)
I
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6) Hatserim Air Force Base (Project No. 14012)

Based on JNF’s previous website, the Organization contributed funds in 2016 for a
relaxation area for the benefit of the pilots and staff at the Hatserim Air Force Base in
the Negev. Improving quality of life for air force personnel who, because of their work,
live on the base with their families, is crucial for their personal well-being and that of
their families, in addition to contributing to the performance of the pilot team.*

7) Bat Galim Naval Bage (Project No. 14066)

Based on JNF’s previous website, the Organization contributed funds in 2016 to help
develop the training complex at the Bat Galim Naval Base. The project included
installing pergolas, upgrading the paved plaza; removing unsightly, exposed pipes;
installing planters and tables; dismantling and flooring; installing KKL-JNF benches and
tables; and a donor recognition pillar.*4

8) Haifa — Bat Galim Naval {Project No. 14070)

Based on JNF's previous website, the Organization contributed funds in 2016 to help
facilitate the upgrade of the existing auditorium for soldier intake, training and
conferences at the Bat Galim Naval Base. The facility, holds some 150 soldiers,
including a stage and screening room.*

9) Sports Facility in Kiryat Shemona

According to JNF's website, in 2013 the Balaban family, and friends of KKL-JNF from
Canada, contributed towards building a multipurpose sports and fitness facility at the
Kiryat Shemona Hesder Yeshiva and participated in the comerstone ceremony. The
members of the Balaban family told the audience the facility was intended to support
service in the IDF as follows: “...1t is an honor for us that students here in select units of
the IDF, serving the community and studying Torah, will be able to play and exercise in
this court. The installation of the sports facility would not just be for fun but for sports
and physical fitness for their service in the IDF” 46

Summary

While the Organization stated it maintained direction and control over the resources
used to support indigent workers, we were not provided with sufficient documentation to

3 miips:#hancf.kil.org ifKKLProjectPool/ProjectPoolDonated Projects. aspx ?Weblndx=5 {(accessed April 18, 2018}
A4 thid

45 ibid

15 hit:iiwww kil-inf orafabout-kkl-inf/ kki-inf-in-public- discourse/fin-the-pressfiuly- sept-2013/kyrial-shmona-canada-
spert! {accessed April 10, 2018)
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support this position. Further, the Organization’s representations did not demonstrate it
maintained continued direction and control over its activities, and over the JNF's use of
its resources, and that its activities furthered its charitable purposes.

In summary, it is our position that the Organization did not devote its resources to
charitable activities carried on by the Organization itself, based on its:

a) Lack of direction and control over the use of resources/resourcing non-qualified
donees; and
b) Conduct of non-charitable activities

Accordingly, it is our position that the Organization has failed to meet the requirements
of subsection 149.1(1) of the Act that it devote substantially all its resources to
charitable activities carried on by the Organization itself. For this reason, it appears
there may be grounds for revocation of the charitable status of the Organization under
paragraph 168(1)(b) of the Act.

3. Failure to Maintain Adeguate Books and Records

Pursuant to subsection 230(2) of the Act, every registered charity “shall keep records
and books of account [...] at an address in Canada recorded with the Minister or
designated by the Minister containing:

a) information in such form as will enable the Minister to determine whether
there are any grounds for revocation of its registration under the Act;

b) a duplicate of each receipt containing prescribed information for a donation
recetved by if;

c) other information in such form as will enable the Minister to verify the
donations to it for which a deduction or tax credit is available under this Act.”

In addition, subsection 230(4) also states “Every person required by this section to keep
records and books of account shall retain:

a} therecords and books of account referred to in this section in respect of
which a period is prescribed, together with every account and voucher

necessary to verify the information contained therein, for such a period as is
prescribed;

b) all other records and books of account referred to in this section, together with
every account and voucher necessary to verify the information contained
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therein, until the expiration of six years from the end of the last taxation year
to which the records and books of account retate.”

The policy of the CRA relating to the maintenance of books and records, and books of
account, is based on several judicial determinations and the law, which have held that:

I. itis the responsibility of the registered charity to prove that its charitable
status should not be revoked;*’

ii. a registered charity must maintain, and make available to the CRA at the time
of an audif, meaningful books and records, regardless of its size or resources.
it is not sufficient to supply the required documentation and records
subsequent thereto;*® and

iii. the failure to maintain proper books, records, and records of account in
accordance with the requirements of the Act is itself sufficient reason to

revoke an organization’s charitable status in the case of material or repeated
non-compliance.*®

The audit identified that the Organization did not maintain adequate books and records
in accordance with the Act. The following inadequacies were identified:

» The Organization did not meet the requirements of the Act at paragraph 230(2),
which states that information must be kept “in such form as will enabie the
Minister to determine whether there are any grounds for the revocation of its
registration under this Act.” Although certain documents’ titles had been
translated to English, the body of the text was in Hebrew and details were limited
to names of projects, and the Organization’s statement that workers were paid.
As such, we were unable to verify the projects, and other details relating to
whether the Organization’s resources were devoted to its own charitable
activities by JNF.

»  Where its intermediary disbursed its funds, the Organization is required to
support those expenses with source documentation. For example, if JINF used
the Organization’s funds to pay indigent workers, the Organization was required
to support such payments with source documentation. The listing of wages paid
to the workers that was provided to us is not sufficient documentation to support
the Organization's related expenses. Additional books and records of support,
such as cancelled chegues, bank accounts (to reconcile the wages paid to the
withdrawals from the bank), or government supplementary slips (similar to a

47 See Canadian Committee for the Tel Aviv Foundation, 2002 FCA 72 at paras 26-27, [2002] 2 CTC 93.
48 (anadian Committee for the Tel Aviv Foundation, 2002 FCA 72 at para 39, [2002] 2 CTC 93.
49 Sge Prescient Foundation v MNR, 2013 FCA 120 at para 51, [2013] FCJ no 512,
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Canadian T4 document) are required. Without any documentation supporting the
flow of funds from JNF to the workers, it appears funds were transferred to JNF
without any verification of how the Organization’s funds were disbursed.

» The agency agreement and supporting documentation provided did not establish
that the Organization's activities were effectively authorized, controlled and
monitored by the Organization.

« The expense reports submitted under Exhibit D-11 of the Organization’s
representations listed the following expenses: travel, hotel, meals, gas,
telephone, mileage, miscellaneous and entertainment, which were charged to the
Organization. No supporting documentation was provided to verify that these
expenses were related to the conduct of charitable activities.

Under paragraph 188.2(2)(a) of the Act, a charity may receive a notice of suspension of
its authority toissue an official donation receipt if it contravenes subsection 230(2),
which is related to books and records. It is our position the Organization has failed to
comply with the Act by failing to maintain adequate books and records. For this reason,
there may be grounds to suspend the Organization’s authority to issue official receipts
under paragraph 188.2(2)(a) of the Act.

Under paragraph 168(1)(e) of the Act, the registration of a charity may be revoked if it
fails to comply with or contravenes subsection 230(2) of the Act dealing with books and
records. Itis our position that the present case consists of material non-compliance. For
this reason, it appears to us that there are grounds for revocation of the charitable
status of the Organization under paragraph 168(1}(e) of the Act.

The Organization's options:
a) Noresponse

The Organization may choose not to respond. In that case, the Director
General of the Charities Directorate may issue a nofice of intention to revoke
the registration of the Organizatton in the manner described in subsection
168(1) of the Act.

b) Response

If the Organization chooses fo respond, send written representations and any
additional information regarding the findings outlined above within 30 days
from the date of this letter to the address below. After considering the
response, the Director General of the Charities Directorate will decide on the
appropriate course of action. The possible actions include;

+ no compliance action;
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issuing an educational letter;
resolving the issues through a Compliance Agreement;

 applying penalties or suspensions or both, as described in sections
188.1 and 188.2 of the Act; or

¢ issuing a notice of intention to revoke the registration of the
Organization in the manner described in subsection 168(1) of the Act.

If you have any questions or require further information or clarification, please do not
hesitate to contact me at the numbers indicated below. My manager, Jennifer Fraser,
may also be reached at 613-670-9504.

Yours sincerely,

Sandra Burke

Operations and Policy Support
Compliance Division

Charities Directorate

Telephone: 613-670-9498

Toll Free: 1-800-267-2384
Facsimile: 613-946-6484
Address: Ottawa, ON K1A L5




September 12, 2016

Plerre Thibodeau

Audit Division, Montréal District Office

305 René-Lévesque Blvd. West
7th Floor  Section 445-1-3
Montréal, QC H2Z 1A6

Dear Mr. Thibodeau:

Re: Response to Audit of the Jewish National Fund of Canada (Keren Kayemeth Le'Israel) Inc.

This letter responds to the audit letter (the “Audit Letter”). dated May 12. 2016, {rom the Canada
Revenue Agency (the “CRA™) to the Jewish National Fund of Canada (Keren Kayemeth Le’Israel) Inc.
(*JNF” or the “Charity”}. The Audit Lerter addresses the activities of the Charity from January |. 20101
to December 31, 2012 (the “Audit Years”).

This letter is divided into the foltowing parts:

1.

1}

V.

V.

Vi

Summary of Submissions

Background

Law of Charitable Purpose and Activities Relevant to the Chartty
Law of Direction and Control Relevant to the Charity

Detailed Response — Submissions in Response to the Audit Letter

Concluding Subinissions




Attached to this letter are Schedules, Exhibits, and a Book of Authorities. The Indices to the Exhibits
and the Book of Authorities are appended to this letter. The Exhibits to this letter are organized
according to the following categories:

A,

B
C.
D

e

T 0

X

K.

Constating Documents

Agreements and Accords

Governance Documents

Communications with the CRA

Documents Relating to Charitable Activities
Financial Records

Income Tax Documents

Employment of Indigent Workers

Other Employment Matters

Visits to lsrael

Advertising and Promotional Materials

For certain documents, we have only attached a sample of the available information. These exhibits
have been marked as Samples. We are happy to provide the CRA with more documentation as required.
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A.

SUMMARY OF SUBMISSIONS

Summary of the Audit Letter

In summary form, the main claims contained in the Audit Letter are as follows:

I,

)

B.

The Charity is not devoting its resources exclusively to activities in support of a charitable
purpose.

The Charity did not exercise continuous direction and control over the use of its funds by Keren
Kayemeth Le’Israel for specified projects.

The activity of paying the salaries of poor and hard-to-ltirc workers in Israel does not constitute
operating for charitabie purposes.

The Charity did not maintain adequate books and records to substantiate that its resources were
devoted to its own charitable programs, and did not maintain expense reports with sufficient
details to demonstrate the claimed travel expenses were conducted in pursuit of the Charity’s
charitable purposes.

Summary of the Charity’s Submissions

In summary form, the main responses of the Charity to the claims in the Audit Letter are as follows:

3

(PF)

The Charity devotes all of its resources to the relief of poverty, a judicially-recognized charitable
purpose, by ensuring the employment of indigent workers in Isracl who are hard-to:hire or
unemployable (the “Indigent Workers™) by paying their salaries to work on projects selected
by the Charity that are charitable in nature (the “Sclected Projects™).

The Charity exercised cotinuous direction and control over the use of its funds through its
agency relationship with Keren Kayemeth Le'lsrael ("KKL™ or the “Agent”). its Board-
appointed committee, the Jewish National Fund of Canada - Israel Committee
(“CANISCOM?"), and rigorous direct supervision of both the Agent and the Sclected Projects
by the Charity’s employees and senior management. The Charity’s funds were used to secure
paid employment on the Selccted Projects for the Indigent Workers.

The Charity operates exclusively for charitable purposes. The Charity's primary purpose is the
relief of poverty. To further this charitable purpose. the Charity ensures the employment of the
Indigent Workers by paying their salaries to work on the Selected Projects.

The Charity maintained sufficient books and records in Israel to substantiate that its funds were
devoted (o its sole charitable program, which is ensuring the employment of the Indigent

Workers on the Selected Projects by paying their salaries. The Charity also maimained sufficient
records of its expenses tn Canada.
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11. BACKGROUND
A. Introduction

This section of the letter describes the context of the Charity’s work, the agency relationship between
the Charity and the Agent. the role of CANISCOM. and the structure and operations of the Chanty.

The principal conclusion of this part of the letter is that the Charnty maintains direction and control of its

funds through its agency relationship with the Agent, and is therefore in compliance with the law and
CRA guidance in this regard.

B. Context — Judaism and Israel
1. Judaisn

Judaism is a rich religious tradition with complex and diverse norms informing all aspects of life. The
attachment of the people of Israel (i.e., the Jewish people) to the land of Israel is a foundational value of
profound religious and historical importance. In much Jewish religious writing and in the understanding
of the vast majority of Jews, this attachment, in its many forms and expressions, is a basic tenet of
Judaisra.! This attachment therefore informs many of the charitable activities of the Charity in a
foundational way.

To understand Judaism as a religion, one must begin by appreciating its complexity and its multi-
dirensional nature. Judaism is grounded in a fundamental set of religious values and ethics, principles
and teachings, which together form the foundation of the religion. It is these same values that inspire
and guide the work of the Charity. in particular. the Charity emphasizes the Jewish values of charity and
giving, such as Tzedaka’, meaning “tighteousness and social justice”, and Tikkun Olam’, which means .
“repairing the world”, and the value of community among all Jews, such as Klal Yisrael’, meaning “the

community of Israel”, and Kol Yisrael arevim zeh bazel?’, meaning that “all Jews are responsible for one
another™.

Judaism is neither practised not observed in one monolithic universal way. Indeed, from the perspective
of religious practice, there are many forms or degrees of Judaism. Judaism, particularly in North
Aunerica, has differentiated into a series of denominations or movements which reflect a continuum of
religiosity or degree of traditional ritual observance. For some, the practice of Judaism must be guided
by a strict code of law known as “Halacha™, which prescribes clear behavioural expectations governing

' Re Store, [1970] 91 WN Covers (NSW) 704 {New South Wales SC).at 709.
2 (Glossary™, Jewish Virtual Library (website), online: <http:/fwww jewishvirivallibrary.org isource’gloss.htmi>.
L ihid
4 Hhid.
s+ All of Israel are Responsible for One Another”. My Jewish Learning (website), online:
<hnhpe www.myjewishicarning comy: article/all-ot-isvael-are-responsible-for-coc-anyther™.
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all aspects of life, [rom the very simple daily routines, to laws governing food, to the observance of
holidays and other communal or family celebrations.® For others on the more liberal end of the
continuum, Judaisim is an evolving civilization that adapts its level and type of observance to its social
and communal context. The more liberal Judaism would permit a mare contemporary interpretation of
the basic religious texts. There are significant differences among the denominations. Probing deeper
into any one of these would reveal a rich diversity within the movements, Judaism, by definition.
interacts with its larger social environment and has been influenced by the countries in which Jews have
lived.” Many locai cultural traditions have crept into its prayer liturgy and customs. Paradoxically, there
are also groups or Jewish religious sects that have preserved a way of life more consistent with years
gone by and have kept themselves quite separate from the larger society in which they live.

To further understand Judaism as a religion, it is not sufficient to merely appreciate that there are
denominations and different degrees of observance. 1t must also be understood that the religion of
Judaisin incorporates a culture. a people, and an identity. !t must be understood that Israel, the land and
the people, are fundamental to. and at the core of, Judaism.® From the weckly Sabbath prayer for the
safety and security of the State of Israel, which is recited by all congregations and denominations, to the
strong ties expressed by religious Zionist movements, to the ancient biblical refercnces and modern day
commitment to the land of Israel, to the spiritual tink to Jerusalem which appears in life cycle events
such as weddings. or at holiday services such as Passover — these are all expressions in one form or
another of the centrality of the land and people of Israel within Judaism. For example, at the festive
meal during the holiday of Passover. the last words in the recitation of the stary of the Jews' exodus
from Egypt arc “Next Year in Jerusalem™, signifying the dream of Jews everywhere, and for centuries.
to celebrate the next Passaver in Jerusalem, in israel.’ T'his commitment to the land of Israel thus pre-
dates the founding of the State. It is expressed as a prayer and a longing for a Tewish homeland and a
return to Zion that is integral to Jews everywhere. The founding of the State in the post-Holocaust era
provided the Jewish people with a homeland and an opportunity fur self~determination and self-
governance.

Israel’s history has been punctuated by major achievemients in-all aspects of development — business,
technology, science. arts, and culture. Since its establisliment, it has also been faced with growing as a
state in a high conflict region. where it's right and capacity to exist is constantly questioned and
threatened. In its short history of 61 years, Israel has fought 7 wars {1948, 1956, 1967, 1973, 1981, 2006
and 2008) and has lived from the 1950s on through extended periods that were characterized by acts of

® Richard B. Aiken. “What is Halacha?". (2015). Orthodox Union (website). online:
<hpssiwww.onorg torahyhalacha halacha-lmaaseh what-is-halacha >

7 Daniel J. Elazar. “The Jewish People as the Classic Diaspora: A Political Analysis”, Jerusalem Center for Public Affairs
{ website). online: <http:/iwww jopa.orgidje/articies2/classicdias. htm>.

* Re Stone, supra vote | at 709,

* Gilad Barach. "The Mcaning of “Next Year in Jerusalem™ (18 April 2014), Kol Hamevaser (website). online:
<htpzivwey kothamevaset.cam 20 14 04 1heneaning-of-next-vear-in-ierusalem/s.
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terror dirceted at civilian populations and other related acts of aggression.'® It has resettled and
integrated new immigrants from many countries and cultures who have undertaken to make Aliyah, a
profound expression of their commitment to Judaism and to Israel. Israel provided a haven to those
fleeing persecution and anti-Semitism and assisted those seeking refuge and simultancously facing the

enormous challenge of building a new life in a new and complex environment. Israel continues to do so
to this very day.

2. The Jewish Diaspora

The Jewish Diaspora refers to Jews who live outside the land of Isracl as a result of expulsion.
emigration, and religious conversion.!! The Diaspora is said to have begun around 597 B.C.F. when the
inhabitants of the Kingdom of Judah (part of today’s Israel) were conquered and exiled to Babylon
{now southern lraq), and the First Temple was destroyed. As a result of this exile, a Jewish way of life
outside the land of Israel began to develop. This way of life was largely marked by the study of the law
(Torah) and synagogue observance. In the year 540 B.C.E., the exiled inhabitants were granted
permission to return to their homeland, and a large number did. Upon their return, the Second Temple,
established as the centre of the national and religious life of Jews throughout the world, was built.

The conguest of the land of Judah by Alexander the Great had an even greater influence on the Jewish
Diaspora. Under Greek rule, in an attempt to assimilate the Jewish people to a Greek way of life, the
Jewish people were prohibited from practising their religion, and the Second Temple was desecrated.

The first Jewish-Roman war, referred to as the Great Revolt, ended with the destruction of Jerusalem
and the Second Temple and the massacre and enslavement of a large part of the Jewish population. As a
result, many Jews were scattered throughout the worid or sold into slavery. The persecution. expulsion,
and dispersion of Jews throughout the world continued in Post-Roman times and the majority of Jews
today form the Diaspora.

Today. the largest numbers of Jews live in Israel, the United States, France, Canada and the United
Kingdom. As they did throughout the centuries of exile, the Jews of the Diaspora continue to maintain
strong colmections to Israel, regarding it as their homeland and considering it to be a central part of their
religious identity. They maintain a close fraternal concern for thetr co-religionists who live there.

C. The Charity

1. Constating Documents of the Charity

" Ariel Cohen, “Isrzel’s wars as told through the headlines” (22 April 2015), The Jerusalem Post (website), online:
<http/www jpost.comy bsragl-news IPos-hislory -398565>.

150, Richard QGottheit and Theodore Reinach, “Diaspora”, Jewish Encyclopedia (website), online:
<htip:/fwww.jewishencyclopedia.com/articles/5169-diaspora>.

= Damel ). Elazar, “The Jewish People as the Classic Diaspora: A Political Analysis”, Jerusalem Cemer for Public Affairs
{website), online: <hitp:/www jcpa.org/dje/articles?/classicdias. htm>,
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The Charity was incorporated on November 1, 1961. At the time of its incorporation, the objectives of
the Charity were as follows:

To create. provide, enlarge and administer a fund to be made up of volunteu}
contributions from the Jewish Community and others to be used for charitabie purposes. '

In 1967, the Charity engaged in extensive discussions with the predecessor of the CRA. the
Department of National Revenue. regarding its objectives and the manner in which it would
pursue these objectives.” During these this exchange of leiters (the “1967 Letters”), the CRA
accepted the Charity’s position that its activities would be charitable as long as its funds were
used exclustvely to relieve poverty by paymg the salaries of Indigent Workers: the Charity
informed the CRA that *[the] entire balance is sent to our Isracl Committee who use it for the
emptoyment of indigent labourers — recent immigrants in the main — on vartous work projects.
for which they receive daily stipends”. ' The CRA accepted this, replying in a letter dated
August 25, 1967 that “{on] the basis of the information now supplied, we consider that the
Jewish National Fund of Canada (Keren Kayemeth Le Israel) lnc. qualifies as a charitable
organtzation’”. é

The Mission Statemnent of the Charity is:
To provide funds to KKL (Keren Kayemeth Le’Israel) to redeem the Land of Isracl.

To connect Canadian Jewry to their Nationa)] Homeland and to their partnership in its
development.

Ta emphasize the centrality of [srael to Jewish Life."”
This Mission Statement has no official status in the Charity, and was never passed by resoiution of the
Board. It serves as an informal statement of the Charity’s mission to guide reflecticn and the actions of

the Charity’s supporiets.

On May 26, 2014, the Charity was continued under the Canada Not-for-profit Corporations Act, SC
2009, ¢ 23. The purpose of the Charity stated in its articles of continuance is:

B Exhibit A{1) - Articles of Incorporation, Letters Patent, JNF Canada (November 14, 1961).

H Exhibir (2) — 1967 Letters between Department of National Revenute and JNF Canada re qualification as a charitable
organization (1967).

'* See subsection 1I{B)(3)(b) below and see Exhibit D{2.2} and D(2.3): letter dated July 21. 1967 and letter dated August 25,
1967.

' fhid.

7 Exhibit C(1) — Mission Statement of INF Canada
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To create, provide, enlarge and administer a fund to be made up of voluntary
contributions from the Sewish Community and others 1 be used for charitable purposes.'®

2. Governance of the Charity

As required by the Charity’s by-laws at the time (the “By-Laws”), the Charity was governed during the
Audit Years by a forty-two member Board of Directors (the “Board™), ten Officers, and an Executive
Committee.'” In 2015, the By-Laws were replaced with new by-laws (the 2015 By-Laws™).?0 The 2013
By-Laws are substantiaily the same as the By-Laws during the Audit Years. Unless specific reference is

made to the 2015 By-Laws or current policy, this section describes the governance of the Charity during
the Audit Years.

a) The Board of Direciors

The Board supervised and controlled all of the activities of the Charity during the Audit Years. The
Board was elected from regions in Canada in prescribed proportions.”' The Board met a minimum of
three times a year, including the Annual General Meeting (the “AGM"), with a required quorum of
twelve Directars and three Officers, Under the By-Laws, the AGM was required to be held at the head
office of the Charity, elsewhere in Canada, or in Israel.?* There is currently a developing practice to
hold the AGM in lsrael every two or three years, although this practice was not in effect during the
Audit Years.

During the Audit Years. the following matters were the responsibility of the Board of Directors and
could not be delegated:

1. The approval of the Annual Budget;

2. The approval of any items of expense which would exceed the Annual Budget;
3. Engaging and terminating the Executive Vice-President;

4. The approval of the Audited Financial Statements:

5. Any nuaterial change in the relationship with the Agent:

8 Exhibit A(3) — Form 403 | — Articles of Continuance and Form 4002 - Initial Registered Office Address and First Board of
Direciors for INF Canada (May 26, 2014).

1 Exhibit C(2) and C(3) - Board of Directors of JNF Canada (2011} and {2012).

¢ Exhibit A(4) - By-Law No. | of INF Canada (May 17, 2015).

21 Exhibit A(?) - National By-Laws of INF Canada (November 26, 2010), at s 6{c).

22 Exhibit A(?) — National By-Laws of JNF Canada (November 26, 2010), at s 6(f).
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6. The cstablishment of any new national fund-raising project. program, and method of payment or
collection technique;

7. The termination of any established national fund-raising program;

8. The approval of the sale of any asset outside of the ordinary course of the affairs of the Charity;
and

9. The engagement of any consultants not specifically foreseen in the previous Annual Budget.’
b) The Officers

During the Audit Years, there were ten Officers of the Charity, including the President, Executive Vice-
President, four Vice-Presidents, a Secretary, a Treasurer, and two Directors-at-Large.* All Officers
except the Executive Vice-President were elected at the AGM for a term of three years, provided that no
person served the same office for more than two consecutive three year terms. The Executive Vice-
President (in this letter referred to as the “CEQ™), a paid employee of the Charity. was hired by the
Executive Committee,”

The President presided over all meetings of members, Directors and the Executive Committee. The
CEQ managed the daily affairs of the Charity. The Treasurer had custody of the corporate funds and
securities, and kept full and accurate accounts of receipts and disbursements in books belonging to the
Charity. The Treasurer was charged with disbursing the funds of the Charity as ordered by the Board.
The Treasurer was also tasked with presenting an account of ail of his or her transactions as Treasurer
and the financial position of the Corporation to the President, Executive Committee. and Directors. The
Vice-Presidents and Secretary performed such duties as imposed on them by the President or the
Board.*

c) The Executive Committee

The Executive Committec consisted of the ten Officers ol the Charity. The Executive Committee met a
minimum of once every two months. The Executive Committec determined the process of hiring the

33 Exhibit A(2)— National By-Laws of INF Canada (November 26, 2010), at s 6(m).

™ Exhibit A{2) — National By-Laws of INF Canada (November 26, 2010). at s 7.

25 Under the 2013 By-Laws, the position of Executive Vice-President was replaced with the position of Chief Executive
Officer, a paid employee with the same duties, powers and responsibilities as the Executive Vice-President. To maintain
consistency between the past activities of the Charity and the future plans. this letter will refer to the role previously titled
the Executive Vice-President and currently titled the Chief Executive Officer as the CEQ.

26 Exhibit A{2) — National By-Laws of INF Canada (November 26, 2010), at s 8.
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CEOQ. who was a full time member of the Executive Committee with no voting priviieges. The
Executive Committee was vested with the powers of the Board between meetings.”’

d) The Nominations Committee

The Nominations Commitlee was a subcommittee of the Board established for the purposes ol placing
in nomination the names of new Officers and other subcommittees, including CANISCOM. The
Nominations Committee was chaired by the immediate past President of the Board, as well as two
current Officers and at least four other Directors.® The Nomination Committee organized and
conducled the process of nominating Directors and CANISCOM, who were then clected at the AGM in
accordance with the By-Laws.

e) Standing and Ad Hoc Committees

Under the By-Laws, the Charity aiso had other standing committees, such as the Finance & Audit
Committee and the Education Commiltee, although no national Education Committee existed during the
Audit Years.” The President had the power to appoint other standing or ad hoc commitiees as he or she
considered necessary.

f Regional Councils

Regional Councils were set up in each prescribed Region in the same manner that Direclors were
clected at the national level. The degree of autonomy of each Regional Council was determined by the
Board or the Executive Committee.™

g) Staff

in 2011, the Charity employed 33 full-time staff and 15 part-time staff, and in 2012 emploved 33 full-
time and 12 part-time staff, including the senior management of the Charity. These employees
maintained and managed the operations of the Charity. The senior management of the Charity included:

"7 Exhibit A(2) — National By-Laws of INF Canada (November 26, 2010), at s 9.

& Pxhibit A(2) — National By-Laws of INF Canada {November 26, 2010). ats 10.
* Exhibit A{2) — National By-Laws of JINF Canada (November 26, 2010), at s 11.
3t Evhibil A{2) — Nationat By-Laws of INF Canada (November 26, 2010), at s 15.

3t Exhibit 19) — Resume of
3 Exhibit 1(8)— Resume of
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The Charity's employees were responsible for the daily administration and management of the Charity,
marketing and fundraising for the Charity, and supcrvising the Agent’s progress on the Charity's
projects in Isracl.

3. Background and Ilistory of the Charity

a) Background

The Charity is and was during the Audit Years a charitable organization focused on charitable projects
in the land of Israel, fundraising from a population of approximately 358,000 Jews and members of the
non-Jewish community. The Charity's message, directed primari!y towards indtviduals, is that it 1s an
agency that contributes to social development of Jewish people in the land of [srael. This underlying
objective, the redemption of the land of [sracl, has its roots long before the exzstence of the state of
Israel. and has been an actively pursued goal of Canadian Jewry since the early 19205."

The Charity’s primary purpose is to relieve poverty in lIsrael, a purpose derived from the rabbinic
concept of tikkun olam. a Hebrew term that means “repair the world” and has come to conncte social
action and the pursuit of social justice.* By helping the poor and most distressed individuals in the land
of Israel. the Charity creates a strong bond between Canadian Jews and thetr religious homeland.

An important objective of the Charity is to provide an opportunity for Canadian Jews lo form a
meaningful and sustained connection with the land of Israel. the religious homeland of the Jewish
people. By funding and supervising specific projects in Israel, the Charity is able to connect Canadian
donors to the finished projects, strengthening their connection to their religious homeland. During the
Audit Years and currently, the Charity sends employees to Israel to select projects. solicits donors for its
Selected Projects. atiributes credit for these projects to Canadian donors, and supervises the progress
and execution of these Selected Projects by the Agent. A crucial aspect of these activities is ensuring
that the Charity’s funds are exclusivcly used to relieve poverty of the Indigent Workers by ensuring
their employment on the Selected Projects by paying their salaries.

33 Exhibit [(4) — Resume o

M Exhibit 1(12) — Resume

SuHistory”, JINF Canada (website). online: <hitp://sile.jnf.cafindex.plip/about-jnfihistory,>.

*-Tikkun Olam: Repairing lhe World™, My Jewish Learning (website). online:
<[t v By jowishlearning com. articlestiickun-olar-repairine-the - worldz».
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The Charity was involved in thirty-six Selected Projects in 2011 and forty Selected Projects in 2012.37
The Selected Projects range from building gardens in medical centres and planting endangered species
of trees to building playgrounds for children with physical disabilities and constructing emergency
housing for victims of domestic violence. The Selected Projects are open to the public — they do not
serve exclusively the Jewish community in Israel, but all inhabitants of the land of Israel.

The fundraising activities of the Charity also promote this connection with Israel - for example, a major
fundraising event every year is the Negev Dinner, held by many communities across Canada to honour
one of their prominent citizens. These events, named after the Negev desert region in Israel. raise
awareness of the Charity’s work in Israel, promote the profile of the Charity within the community,
honour an individual or group whose connection to their community and lsrael is notablc, and are the
largest single source of fundraising in each commiunity.*® While the fundraising efforts are we!l attended
by the Canadian Jewish community, many prominent non-Jewish Canadians attend these events. donate
to the Charity, and are even chosen as honourees.

As a part of the Charity’s drive to connect Canadian Jews with lsrael, fundraise for projects, and then
supervise those projects, the Charity also organizes regular trips to Israel for donors, staff, and
management. Trips organized for current and potential donors (“Mission Trips”) are paid for by the
donors themselves, not the Charity,?” These trips are primarily designed to encourage donors to
contribute to the Charity, and no tax receipts are issued for these trips. The Charity organizes a trip to
Israel for its employees every year where the employees of the Charity visit the Charity’s completed and
on-going projects {*Staff Trips™)."” Staff are strongly encouraged to go on a Staft Trip once every three
years. The CEO and other senior management attend annual conferences to meet other leaders of
charities affiliated with the Agent from around the world to discuss best practices and technigues for
future projects (“KKL Conferences™).*' Senior management also regularly go to lsrael to examine

¥ See Schedule A for a list of the Selecied Projects of 2011, categorized by the charitable purpose that each Sclected Project
advances. See Schedule B for the same list for 2012, Note that the lists in Schedules A and B differ from the list of
Activities in the Annual Books (Exhibits C23 and C24). This is because Schedules A and B refer only to the Sclected
Projects 1hat the Charity suppotted during the Audit Years. The Annual Books include projeets that the Charity has
finished or not yet begun suppaorting.

" See Exhibiis K(6) — K(15) — Event Programs, Negev Dinner [various cities] (2011) and {2012).

39 See Exhibits J(3)- J(11).

10 Exhibit J( 13} — Flight receipts, email confirmations, and accounting records from JNF Canada staff trips to Israef (2011 -
20123,

* There are two major conferences which alternate each year: Marketing Conferences and KKL World Leadership
Conferences. Marketing Conferences focus on marketing and branding, and are generally attended by senior management
and cxecutive staff, while KKL World Leadership Conferences are focused on strategy and future projects and are
attended by leaders and key dounors from differemt offices worldwide. See Exhibit (1} — lIsrael Trip ltinerary, World
Leadership Conference 2011, 110 years KKL-JNF, [00% Ifsrael (March 27 — April 1. 201 1),
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potential and on-going project sites (“Senior Management Inspections”).** These inspections occur
six to eight times per year and involve extensive coordination with the Agent's Canada Desk.

b) Communications with the CRA and the Government of Canada

As a charitable organization, the Charity has had extensive communications with the CRA over its fifty-
vear existence. Recently, to comply with new legislation, the Charity was continued under the Not-for-
profit Corporations Act in 201 4" and fled the new 2015 By-Laws.

(1) The 1967 Letters

The Charity has sought to foltow the guidance and direction of the Government of Canada and the CRA
throughout its existence. In 1967, the Charity engaged in extensive communications with a predecessor
to the CRA, the Department of National Revenue, regarding its objects and charitable activities.*
During a series of exchanged letters, the Charity informed the CRA that their charitable expenditures
would be used to provide for the employment of indigent fabourers. In particular, the Charity informed
the CRA of the fotlowing:

Permit me ta establish cach of these pomnts in turn:

I. Exclusively Charitable

Between 5% and 8% of the funds we raise in Canada are used for Bible Instruction and
Hebrew Religtous Instruction in Hebrew Schools and Youth Organizations across
Canada. In addition to this effort being a good and valid undertaking in and of itscll, it
also is a means of assuring us an inteltigent and informed group of supporters in the next
generation — an investment in our fulure you might say. The entire balance is sent to our
[srae] Committee who use it for the employment of indigent iabourers — recent

immigrants in the main -- on various work proiects. for which they receive daily stipends.
in the neighbourhood of $5.00 per diem. ™

[Emphasis added]

The Charity's letter to the CRA went on to address the issue of direction and centrol:

T Exhibit J{12)  List of JNF Canada Scnior Staff who attended Israel trips (2011-2016): and Exhibit J{13) — Flight receipts.
email confirmations, and accounting records from JNF Canada staff trips to Israel (2011-2012).

1 Exhibit Af3) — Form 403 1 — Articles of Continuance and Form 4002 - Initial Registered Office Address and First Board of
Directors for INF Canada (May 26. 2014).

H Exhibit D{2) — 1967 Letters between Department of National Revenue and JINF Canada re quabification as a charitable
organization { 1967).

** Exhibit D{2.2} - Letter from JNF Canada to Department of Narional Revenue re INF Canada’s fulfillment of the requisite
principles af a Canadian charitable organization (July 21, 196 7),
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2. Eftective Control

Our lsrael Committee is called “JNF CANISCOM” which is short for “Jewish National
Fund of Canada-lsrae! Committee”. The Co-Chaitmen of JNF CANISCOM are two
Canadians now resident in Israel: They
and their committee serve voluntarily, without fee whatsoever (the same 1s true of the
members of our Board of Directors in Canada) but they employ a full-time professional —

is on our Canadian payroli, the appropriate tax deductions
are made, and at year end Jffreceives a TP-4 slip. Funds going to Israel are sent 1o a bank
account under the control of INF CANISCOM, and this commitiee supervises the
expenditure of all funds.*®

In the CRA’s reply, the Registrar-Examiner of Charitable Organizations stated that “we now have
received satisfactory evidence and assurances that the activities presently carried on in lsrael are and
will continue to be carried out in a way which meets the requisites of those principles™ " In a further
letter, after a brief exchange regarding the nature of the Charity’s educational expenditures at the time,
the Registrar-Examiner stated that “{on] the basis of the information now supplied. we consider that the
Jewish National Fund of Canada (Keren Kayemeth Le’lsrael) Inc. qualifies as a charitable

organization™*

The Charity no longer carries out Bible Instruction or Hebrew Religious Instruction in Canada, although
it does educate Canadian youth about the history and importance of the land of {sracl for the same
purpose of “assuring [the Charity] an intelligent and informed group of supporters in the next
generation”. In the half century since these letters were exchanged with the CRA, the Charity has
followed the guidance of the CRA by ensuring the employment of the Indigent Workers on the Selected
Projects, forming CANISCOM to supervise and oversee its affairs in Israel, and only sending funds to
the Agent in lsrael via a bank account under the control of CANISCOM. Until the receipt of the Audit
Letter, the Charity had not been informed of any change in CRA policy regarding the refief of poverty
by ensuring the employment of the Indigent Workers.

(2)  The 1989-1992 Letters

On August 21, 1989, the Charity received a letter from a predecessor of the CRA informing it than an
audit of the Charity indicated that the Charity may be acting in contravention of the Income Tax Aot

a0 Eyhibit DN2.2) — Letter from JNF Canada to Department of National Revenue re JNF Canada’s fulfillment of the requisite
principies of a Canadian charitable organization (fuly 21, 1967),

7 Exhibit D{2.3) - Letter from Department of National Revenue to JNF Canada re requisite principtes for a Canadian
charitable organization fo pursue charitable aclivities outside of Canada (August 21, 1967).

B Lxhibit D(2.5) - Letter from Department of National Revenue to JNF Canada re decision fo qualify JNF Canada as a
charitable organization (August 25, 1967).

1 Exhibit D(3.1) - Letter from Revenue Canada Taxation to INF Canada re audit of INF Canada for 1984 and 1985 (August
21, 1989).
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The Charity and their lawyers replied to the CRA in September 1989, explaining the Charity’s activities
to relieve the poverty of the Indigent Workers™ On January 13, 1992, the CRA sent the Charity’s
lawyers a list of questions regarding the Charity’s charitable activities.”'

The Charity hired the chartered accountant ﬂrm_to investigate the transfer ol
furnds from the Charity to Israel, and the firm provided the Charity with a letter describing the process
on June 26. 1992.°° Subsequent to this letter. the CRA stopped questioning the Charity’s activities.
Until the receipt of the Audit Letier in 2016, no further correspondence was received from the CRA
regarding the Charity’s charitable activities or the Indigent Workers. The Charity’s understanding was
that their responses to the CRA and the investigation byﬁhad satisfied the

CRA’ s concerns.

c) Co-operation with the Agent

The Charity and the Agent have a long-standing relationship and share many of the same goals. The
earliest officially recorded contact between the Agent & Canadian Jewry was in 1906 when the Director
of the Agent urged the formation of an affiliated group in Canada. Since the incorporation and
registration of the Charity in 1961, the Charity has worked closely with the Agent to exccute projects in
Israel.

The Charity ts sympathetic and endorses the programs and projects of the Agent. but maintains absolute
control over which projects it supports and how its funds are used. To recognize and pay honour Lo
Canadian donors to the Charity, the Charity and the Agent have an understanding that the Agent will
use attractive projects to pay homage to the donor, even though the funds donated were not used to
acquire the tand or capital property, which does not belong to the Charity. On large projects, the Charity
often shares credit for a completed charitable project with the Agent and affiliated charities from around
the world.

The Charity keeps in daily contact with the Agent’s Canada Desk to ensure that its funds are being used
exclusively for the payment of salaries of the Indigent Workers and only advances funds for this

of JNF Canada, ro—
re allocation of funds 10 indigent workers and JNF Canada’s means of overseeing work
(September 18, 1989); and Exhibit D(3.3) - Letter

to Revenue Canada Taxation re response to August 21, 1989 audit letter (September 20, 1989).

I Exhibit D(3.5) - Letter from Revenue Canada Taxation 1o re
request for documents and further information in support of September 20. 1989 response to audit letler (January [0,
1992).

32 Exhibit F(1) - Auditor’s letter 10 INF Canada re review of how funds transferred 1o Israel by JNF Canada were used (June
26, 1992).

* Exhibit D{3.2} — Letter
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purpose to the Agent upon confirmation of project progression, either by the Charity’s employees
visiting the project site or by receiving a progress report from the Canada Desk.”’

D. The Agent
i. History

The Agent was originally fonmed in 1901 with the mission to “redeem the land of Israel™.* For many
years, before israel became a state, the Agent would purchase land in the geographic area constituting
the historical fand of Israel and hold it in trust for the Jewish people. Once Israel was declared a state,
the Agent continued its mission to “redeem the land” by building charitable projects across the land of
Israel, with a focus on public works such as water reservoirs, bridges, roads. and planting trees, In 1953,
the Agent was re-organized as an lsracli non-profit organization. The Agent owns approximately 13%
of the total land in Israel, has developed 250,000 acres of land, and planted over 240 million trees in
{srael >

As the needs of the inhabitants of the land of israel have changed, so have the activities of the Agent.
Public utility tasks such as roads and bridges have largely been taken over by the State of Israel, and the
Agent has turned towards charitable purposes such as environmental conservation, the preservation of
historicai sites, education, and community economic development. This has involved assisting refugees,
building parks, schools, synagogues. and hospitals. among many other projects for the public benefit.

2. Function and Activities

The Agent’s activities in Israel are undertaken with the assistance of many affiliated organizations from
across the world, including the Charity. One of the major functions of the Agent is to assist these non-
Israeli organizations with their charitable activities in Israel.

In the case of the Charity, this has meant the establishment of an officc of the Agent’s employees who
manage and run the operations of the Charity in Israel (the “Canada Desk”). In the Audit Years, the
Canada Desk was composed of three employees of the Agent.*® The Canada Desk manages the use of
the Charity’s funds for the Charity’s projects and coordinates with other contributors to the charitable
projects, such as the owners of the capital property, building materials, or service providers, The Capada
Desk reports to the Charity and CANISCOM throughout the year, providing progress updates on the

3 Exhibit E(1) — Sample email of project progress update, re ALUT Stage 2 (March 2011} and Exhibit E(2) — Sample email
attachment of project plans, re ALUT Stage 2 (March 2011).

- Apout KKL-INF”, Keren Kayemeth Leisrael {website). onfine: <http:/www. kki-infore/abou-kk|-inf>.

33 - About KKL-JNF*, Keren Kayemeth Lelsvael (website), online: <htip::/www kki-inf.ore-abou-kki-pnf>.

* Exhibit 1{2) — Job description for KKL Canada Desk position; Exbibit 1{7) —
Canada Desk, Director; Exhibit 1{3) — Biography of KKL Executive Director of Resource and Development

Division; and Exhibit I¢13) - Resume o KEKL Director of Resource Recruitment Division.
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Charity's progress and requesting funds to pay the Indigent Workers.’” The Canada Desk also assists
the Charity in coordinating visits to [srael by staff, donors, and senior management. -

In 2010, the Agent and the Charity entered into a formal written contract where the Agent was required
to provide work for the Indigent Workers (the “Agency Contract’)7* Although unsophisticated, this
Agency Contract is the written representation of the agency agreement between the Agent and the
Charity, whereby the Agent assists the Charity by providing work for the Indigent Workers. Under the
Agency Contract, the Charity supervises the Agent through CANISCOM and a paid official of the
Charity. Currently, the role of the paid official of the Charity supervising the Agent has been upgraded
to multiple employees, including the CEOQ, the Chief Financial Officer (the “CFO™), and the Director of
Marketing. .

E. CANISCOM

CANISCOM. a Board-nominated committee composed of former Canadian residents living in Israel, is
the official representative of the Charity in Isracl.® The role of CANISCOM is to supervise the work
done on behalf of the Charity by the Agent in [srael.

The members of CANISCOM are elected every three years. In 2011, the following individuals were
selected:

the Charity. During the Audit Years, served as the chairman of CANISCOM, 1S

As Canadians resident in Israel, the members of CANISCOM have strong connections to C‘anadi and

57 2xhibit F(8), F{9), and F(i1) — Sample — Email confirmation{s] of remittance to CANISCOM accouat (October 3. 2011},
(April 4, 2012), and {October 12, 2012), '

8 Exhibit B{3} - Agreement between JNF Canada Inc. and KKL of Jerusalem, Israel. signed December 2009, effective
January 1, 201 0.

3 Exhibit C(6) — Minutes of the National Board of Directors of INF Canada, meeting (January 5, 1966), at 6-7.
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a chartered accountant & was previously the CEO of the Charily_
B ioccpendent of role with CANISCOM, was also an employee of KKL during the Audit

Years.®!

CANISCOM oversees the Charity’s israzl-based bank account (the “CANISCOM Account™). When
the Charity advances funds against progress on projects being executed by the Agent, funds are sent
from Canada to the CANISCOM Account, and then released from the CANISCOM Account to the
Agent on the Charity's authorization. The CEO or the CFO of the Charity approve all payments out of
the CANISCOM account. The Agent provides the chairman of CANISCOM with the bank
reconciliation at the end of the year to review and sign.®?

At least once a year, CANISCOM visits the sites of certain Selected Projects during a formal meeting
and meets throughout the year on an informal basis. Minutes of the formal meetings are sent to the
Charity."* Under the Agency Contract, CANISCOM supervises one paid employee of the Charity who
works with the Agent. During the Audit Years, CANISCOM worked with mwltiple paid employees of
the Charity, including the CEQ, CFO, and the Director of Marketing, as well as other employees on an
ad hoc basis. These employees interacted with the Canada Desk on a daily basis.®*

F. Agency Relationship

The Charity’s purpose is to relieve poverty in Israel. It furthers this purpose by paying the salaries of the
Indigent Workers wha work on the Selected Projects in [srael. During the Audit Years, the Agent was
engaged lo execute this, using the Charity’s funds to pay the salaries of the [ndigent Workers.

1. The Agency Contract

Pursuant to the Agency Contract dated December 20, 2009, the Agent was the agent of the Charity in
Israel and provided work for Indigent Workers on behalf of the Charity from January 1, 2010 to
December 31. 201 |. Pursuant to article 1 of the contract, the Agency Contract was automatically
renewed until December 31, 2013, thus covering both of the Audit Years.*®

2. Communications between the Charity and the Agent

o0 Exhibit 1{11)

o1 Exhibit [{06}

©* Exhibiy H{37) and H{38) — Monthly expenditure reports for {2011 and 2012], re salaries paid to indigent workers, sent
from KkL Employment Committee to_(sent on November 26, 2013}

o Exhibit C(4) — Minutes of the Caniscon {Canada Lsrael Commiitee) meeting (July 3, 20[1); and Exhibit C(5) — Minutes of
the Caniscom (Canada [srael Committee) meeting (June 14, 2012},

64 Exhibit F(21}— JNF Canada phone records and bills (2012).

* Exhibit {'(3) — Agreement between JNF Canada tnc. and KKL of Jerusalem. Israel, signed December 2009. effective
January 1. 2010.
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The agency relationship between the Charity and the Agent must be seen through the lens of the
Agent's worldwide nctwork. The Agent did charitable work in Israel in partnership with and on behalf
of numerous foreiga organizations, as well as on its own behalf. As an Israelt organization. the Agent
was able to identify. supervise. and execute numerous projects in Israel. Using this expertise. the Agent
assisted non-lsraelt organizations. including the Charity, in their charitable activities in Israel.

The Agent and the Charity were in daily contact. primarily between the members of the Agent’s Canada
Desk and the employees of the Charity. This communication was primarily by phone and email, bul
also occurs during the Charity’s Mission Trips. Staff Trips and Senior Management Inspections. Many
of the Charity’s employees maintain written and oral fluency in Hebrew. and the Canada Desk
employees were fluent in English.

The Agent reported to the Charity on the progress of projects and on the receipt and use of the Charity’s
funds to pay the Indigent Workers.® The Charity advances funds to the Agent on the basis of project
progression.®’

The Charity had the power to request documents, translations. or other required information from the
Agent with little notice. This was generally done through phone calls or emails to the Canada Desk
entployees, who would then mail or email the requested documents or information.

The Charity also kept regular in-person contact with the Agent by sending employees and senior
management to Israel. During Stalf Trips, Mission Trips, Senior Management Inspecttons, and KKL
Conterences, employees and representatives of the Charity were in frequent contact with the Canada
Desk and the sentor management of the Agent. In particular, during Senior Management Inspections,
the senior management of the Charity worked together closely with the Canada Desk when inspecting
potential project sites and the on-going Selected Project and regularly met with the senior management
of the Agent. The Canada Desk employees accompany the Charity’s sentor management for the entire
duration of their stay in Israel. This regular communication between the Charity and the Agent allowed
the Charity to keep close supervision and divection over the use of its funds in Israel.

The Charity was also in regular contact with the Agent's Finance Department. primarity through the
Charity’s CFO. The Finance Departinent executes the transfer of funds from the CANISCOM Account
and would provide the CFO with confirmation and financial information relating to the CANISCOM
Account on request.**

0 Exhibit H(37) and H{38) — Monthly expenditure reports for {2011 and 2012], re salaries paid to indigentl workers. semt
from KKL Employment Commiitee toHsem on November 26, 20{3).

“ Exhibit E(3) - Sample cmail canfirming trausfer of funds to KKL, re Moshav Rehov project { April 201 1),

X Exhibit F(7) — Email tonNF Canada and attached summaries of receipts of transfess to srael (KKL) and
internet bank statements for 20t | and 2012 {October 30, 2014).
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The CEO confers with the Agent’s leadership and senior management throughout the year. Thesc
communications generally relate 1o the “big picture”, strategic concems of the Agent and the Charity,
whereas the Canada Desk and the Finance Department communications relate to the day-to-day
administration of the charitable activities and Selected Projects of the Charity.

3. The Role of CANISCOM

During the Audit Years, CANISCOM was the representative of the Charity in Israel and its main
function was to facilitate the supervision of the Agent by the Charity,

CANISCOM oversaw the CANISCOM Account, throilgh which funds from Canada are (ransferred to
Israel. In the Audit Years, the Charity maintained quarterly reports of all funds sent to the CANISCOM
Account. *

Every yeaf_. CANISCOM heolds annual meetings where it visits project sites of certain Selected Proiects
and reviews project progress, sending the minutes of the meeting to the Charity.

In 2011, CANISCOM held a meeting on July 3, 2011. The minutes of the meeting were sent to the
Charity in Canada.™ CANISCOM visited and reviewed four in-progress projects: the Restorers of
Jerusalem, Rabin Park. Ramot Forest. and Mount Scopus.

In 2012, CANISCOM held a meeting on June 14, 2012. The minutes of the meeting were sent to the
Charity in Canada.” CANISCOM teviewed financial reports and visited the sites of several projects
including projects 1 the area of Sederot, a water reservoir, a new forest. and a new park being
established by the Charity.

G. Direction and Control of the Charity's Operations in Israel

The Charity’s primary activity in lstael was ensuring the employment of the Indigent Workers. To
accomplish this, the Charity found worthy projects that require labour that was suitable for the Indigent
Workers and committed funds to pay the salaries of the Indigent Workers on these projects.

This had a dual function — first. by committing to pay their salaries, the Indigent Workers were
employed when they otherwise would not have been, thus gaining income and important work
experience in Isragl. Second, by committing to pay the salaries of Indigent Workers on only particular
projects, the Selected Projects — all worthy and charitable endeavours that contribute to the well-being

*9 Exhibits F(12) and F(13)  Quarterly Report]s], Quarier [2 and 3], re transfer of funds to CANISCOM account (June 30,
2011) and (September 30, 2011); Exhibits F¢14), F{15), F(16), and F(17) — Quarterly Report{s]. Quarter [1-4], re ransfer
of funds to CANISCOM account (2012).

M Exlibif C(4) — Minutes of the Caniscom {Canada Israel Committee) meeting (July 3. 2011).

T Exhibit C(5) — Minutes of the Caniscom {Canada israel Committee) meeting {June 14, 2012).
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of all of the residents of the land of Israe! — were able to go forward. Without the support of the Charity,
many of the Selected Projects would not have been campleted.

The Charity had a rigorous process of project selection, project design, and project supervision over the
{ife of each of the Selected Projects.

1. Project Selection

The Charity made the final decision in choosing the Selected Projects. Projects come to the attention of
the Charity in one of three ways: (1) organizations in need (the “Israeli Charities™) request support
from the Charity directly, (2) the Agent identifies Isracli Charities in need of assistance, or (3) donots
approach the Charity with suggestions.

In all situations. the Charity's staff and senior management investigated the project and assessed the
needs of the israeli Charity. This was done primarily through Sentor Management Inspections and
commtinjcations with the Canada Desk. Serior management of the Charity — generally the CEO — visit
Israe] six to cight times a year to meet with partners in Israel to discuss and see potential projects.

Once a project was selected by the Charity. the Israeli Charity would provide the Agent with a project
submission that verified that the Israeh Charity was a charitable organization of good standing under
Isracli law and that outlined the proposed project.”” A committee of the Agent reviewed the project
submission and ensured that all necessary paperwork under Israch faw was completed before any funds
were sent. These submissions and paperwork were available to the Charity on request.

Once a Selected Project was verified by the Agent, the CEO and Directors of the Charity found donors
to fund the salaries of the indigent Workers working on the Selected Project.

2, Project Design and Implementation

The CEO wrote a commitment letter to the Agent identifying the project and the amount of funds that
the Charity was committing to the Indigent Workers employed for the Selected Project (a
“Commitment Letter”).” This amount was based on budgets provided by the Tsracli Charity or the
Agent.

Upon the receipt of the Commitment Letter, the Agent created a unique project number to identify the
project and any funds dedicated to the project.

While the Charity generally worked with the Agent directly. there were times when the Agent was
unable to complete the project directly. In these situations. the Agent would hire a contractor to

= Exhibjt E{6) — Third Paity Contractor contract, Edible Gardens project (2011},
7 Exhibit F(1 1) — Sample letlers from the Charily 1o the Ageni re committing funding to specific projecis (2013-2015).
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complete the Selected Project. The Agent would solicit tenders from contractors, sign a contract on
behalf of the Charity with a contractor and then keep in communication with the selected contractor
throughout the process. In this situation, it was the contractor who employed the Indigent Workers and
paid them with the Charity’s funds.

a) Reports and documentation regarding Indigent Workers

For all of the Charity’s projects in [srael, the Charity impressed on the Agent or the contractor the
importance of employing Indigent Workers. This was primarily accomplished through the Employment
Bureau, a department of the Ministry of Economy of the lsraeli Government. The Agent approached the
Employment Bureau, who scheduled interviews with suitable indigent candidates. The Employment
Bureau enrolled employees who

were not able to find work themselves;

I

2. are non-professionals;

3. reside in areas with a limited number of positions applicable 10 their protessional level:

4. have exhausted all of their unemployment benefits and are being paid income support by the
National Insurance Institute’;

5. are unmigrants from Ethiopia or Russia; and

6. are minorities for which this type of employment is the only one available.

Not all of the Indigent Workers mel each one of these criteria. but this list was used to aid the Agent in
selecting poor and hard-to-hire workers to employ. See Exhibit HO3 for a letter from the Agent’s Head
of Field Employees to the manager of the Agent’s Finance Department that confirms this process.

3. Project Supervision
a) Visits to [srael

The Charity directly supervised its projects through its regular Senior Management Inspections and
Staff Trips ta Israel.

Senior Management Inspections: Senior management of the Charity, generally the CEO, visited lsrael
six to eight times a year. These Senior Management Inspections not only allowed the Charity to
examine and evaiuate new potential projects, but alsa review the progress of on-going projects. "

M [ncome support from the Nationat Insurance Institute (Bituah Leumi) is subject to numerous restrictions, including a
calculation of income and assets and a requirement that the individual report to the Employment Bureau for a job butis
unzble 1o acquire even low-paid employment:

“Conditions of entitlement”, National Insurance Institute of Israel {website), online:
<htips:www btl.vo v.ilEnelish®2¢Homepave/Benefits  ncome?s203upport%e20Benefit Co nditionsofEntitlement-Pages/d
efaglLaspy>.

7> Exhibits J{12) — List of JNF Canada Senicr Statf who attended lstael trips (201 1-2016).
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Inspected were completed at least once a guarler, and the senior management were accompanied by
Canada Desk employees for the entire duration of their stay in Israel.

Staff Trips: The employees of the Charity also visited Israel regularly. It is the Charity’s policy that
every staff member visits Israel at [east once every three years. During Staff Trips. the Charity's
employees visit on-going project sites. This gave employees a stronger connection to the results of the
Charity's work and allowed them fo more effectively manage the Sclected Projects from Canada and
work with the Agent 1o achieve the Charity's goals. While these Staff Trips were not a condition af
cmployment and some employees did not attend for health and family reasons, 95% of employees have
complied with the palicy.”

b) CANISCOM
The Charity directly supervises its projects through CANISCOM.

As the representative of the Charity in lsrael. CANISCOM oversaw the Charity's agency relationship
with the Agent through annual visits to in-progress project sites and by working with the paid
employees of the Charity who manage the CANISCOM Account. CANISCOM reported to the Board or
the Executive Committce, and CANISCOM's annual visits to project sites were recorded and the
minutes sent to the Executive Committee.

¢) The Asent’s Canada Desk and Finance Department

The Charity indirectly supervised the Selected Projects through the Agent. with whom the Charity had
daily contact.

The Charily's main contacts were the Agent's Finance Departiment and Canada Desk. The Charity’s
staff and the Canada Desk were in daily contact. As described below, any request for funds to pay the
Indigent Workers came from the Canada Desk to the Charity. The Charity released funds through the
CANISCOM Account on the basis of the progress of the Selected Project.

The Canada Desk maintained records of the Charity’s committed projects, funds received from the
Charity, and disbursements to the Israeli Charities as they are made. The Charity could request any
documents or translations from the Canada Desk with Iittle notice. The Finance Departiment of the
Agent sent reports to the Charity verifying the funds received to date and payroll costs of the Indigent
Workers.”’

* Exhibits J(1}~J(F]) - [Visis to [srael].

"7 Exhibit H(37) and H(38) ~ Monthaly expenditure reports for [2011 and 2012], re salaries paid to indigent workers. sent
from KK L timploymenl Committee 1o Hsent on November 26, 2013).




Once the Canada Desk or the Charity’s employees confirmed that a project has been completed,
arrangements were made to erect a plague as agreed upon with the Canadian donor.”

The Canada Desk followed up with the Israeli Charities regarding the Charity’s projects and visited the
Selected Projects regularly to check progress. Israeli Charities provided the Agent with progress reports
and staternents of costs incurred to date on each project.

d) Control over the flow of funds from the Charity to the Indigent Workers

The Charity exerted close control over the multi-step process of paying the Indigent Workers. Funds
were sent from the Charity’s bank account in Canada to the CANISCOM Account. The Agent had
signing authority over the CANISCOM Account. When funds were reccived in the CANISCOM
Account, the Agent’s Finance Department sent the Charity a confirmation report.”” These funds were
segregated from the Agent’s own funds. The Charity maintained quarterly records of the CANISCOM
Account®” Before releasing the funds for usc to pay the Indigent Worker’s employed on a Selected
Project, the Agent was required to provide a progress report to the Charity uniess the Charity’s
employees had confirmed project progress in person during a visit to Israet.’! Further, the Agent was
only authorized to release the funds after teceiving authorization from the Charity.’? The Agent then
used the funds to pay the salaries of the Indigent Workers, '

In the case of a contractor other than the Agent, once the Agent received the authorization letter, the
Agpent released the funds to the Israeli Charity, who transferred the funds to the contractor, who paid the

Indigent Workers. On the receipt of funds from the Agent, the Israeli Charity sent a confirmation slip."* -

e) Accessibility of information regarding Indigent Workers by the Charity

The Agent recorded and maintained all information regarding the hiring of Indigent Workers. These
records were available upon request by the Charity.™ The Agent also recorded hours worked per
indigent Worker per project’® and the monthly safaries paid to each Indigent Worker.*® This information

** £xhibit J(14) — Photographs from JNF Canada trips to Israel and donor plagues. ‘

™ xtibit F(7) — Email to || | N I 'NF Canada and attached sumimaries of receipts of transfers to Israel (KK1) and
internet bank statements for 2011 and 2012 (October 30, 2014).

W Exhibits F(12) and F(13) - Quarterly Report[s], Quarter [2 and 3], re transfer of funds to CANISCOM account {June 30,
2¢11) and (September 30, 2011} and Exhibits F(14), F{15), F(i16), and F(17) — Quarterly Report[s], Quarter [}-4], re
transfer of funds to CANISCOM account (2012),

# Exhibit E(1) — Sample email of project progress update, re ALUT Stage 2 (March 2011 ); and Exhibit E{2) - Sample email
attachment of project plans, re ALUT Stage 2 (March 201 1).

32 Exhibit E(3) - Sample email confirming transfer ot funds to KKL, re Moshav Rehov project {Apsil 2011).

53 Exhibit E(7} Sample Israeli charity confinnation of receipt of funds from KKL (2015); and Exhibit E{8) - Sample Israeli
charity confirmation of receipt of funds from KKL, transiation (2015}

33 Exhibit H(2) —Records of 3 different indigent warkers providing examples of the procedures and forms required for hiring
indigent workers.

8 Exhibit H(7) — Summary of Itours worked per worker per project.
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was recorded in Hebrew, and while it is not feasible to translate all documents into English on a regular
basis. the Chanity could request that documents be translated by the Agent. Furthermore, many
employees of the Charity during the Audit Years understood lebrew, atlowing the Charity to fully
understand untranslated documents.

4. Co-operation with the Agent and affiliated charities

As described above, the Charity and the Agent worked together closely through the entire process of
project selection, project design, and project supervision. The Charity selected projects, fundraiscd
money, and then cngaged the Agent to employ Indigent Workers to work on the Sefected Projects.
These projects were often funded by several organizations. with other foreign charities or the Agent
itself providing funds to buy supplies or capital property. In all cases, the Charity exclusively supplied
funds to pay the salaries of the Indigent Workers.

Every year, the Agent holds a KKL Conference for the Charity and other affiliated charities. At these
conferences. the leaders of the various charitable organizations discuss future projects and best
practices.”’

5. Fundraising

A major part of the Charity’s activities in Canada is to fundraise. Fundraising is done by promoting
specific projects.®® The Charity and the Agent use the same branding. as do the other INF affiliated
charitable organizations worldwide.® The Charity also has an agreement with the Agent to give credit
to the Charity or to particular Canadian donors for specific projects in Israel despite the fact that the
Charity does not own the project site or anything constructed on the project site.

The Charity holds Mission Trips where current or potential donors visit completed projects in Israel to
sec the impact of the Charity’s work. The Charity does not raise money directly from these trips but
uses them to encouvrage donors to donate more in the furire. No reccipts are issued for these visits.

H. Conclusion

The purpose of this part of the letter is to deseribe the governance and operations ol the Charity and the
covernance and operations of the agency relationship in sufficient detail to show that the Charity
definitely does maintain direction and control of 11s resources as required by law and by CRA guidance.

6 Exhibits H(13) - H(36) — Chart{s] of individual indigent worker salary payments [201 [-2012}.

¥ Exhibit J(1) ~ isracl Trip Itinerary. World Leadership Conderence 2011, 110 yvears KKL-JNF, 100% lsrael (March 27
April 1,20 1),

3 See Exhibit K{17) - Arava Flyer (2012).

% See Exhibits K{20)-K(24) — [advertisements referring to Blue Box Collection (2011-2012)].
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Ill. LAW OF CHARITABLE PURPOSE AND ACTIVITIES RELEVANT TO THE
CHARITY

In this part of the ietter we describe the key elements of the law and CRA guidance as they apply to the
Charity’s situation. In particular, this part reviews the law of charitable purposes and activities, and how
it applies to the Charity. The first section of this part reviews the law of charity, exploring the roots of
the common law definition and then elaborating on each of the four Pemsel heads. The second section
applies that faw to the circumstances of the Charity. It concludes by demonstrating that the Charity’s
principal activity— the relief of paverty by ensuring the employment the Indigent Workers - is
exclusively charitable as a matter of faw. It also demonstrates that all or substantially all of the Charity’s
projects conducted in the Audit Years were exclusively charitable.

A The Definition of “Charity” for the Purposes of the Income Tax Act
1. General Approach to Definition of Charitable Purposes under Canadian Law
a) Intreduction

The law of charity contains a vast jurisprudence on the legal definition of its core concept of ““charity”,
This is perhaps one of the richest veins of jurisprudence in the English common law. No other legai

system in the world approaches the topic ot “charity” with as much doctrinal rigour and learnedness as
does Anglo-Canadian commen law.

It is fair to say, In broad summary of that law, that there are two main approaches to defining charity,
the approach based on the Commissioners for the Special Purposes of the Income Tax v Pemsel™ and
the approach based on the Statute of Elizabeth®®. Both are basically related, so it wouid be a mistake to
think of either as discrete. The Supreme Court of Canada’s decisions n Fancouver Society of Visible
Minority and Iminigrant Women v Minister of National Revenue ®* and Amateur Youth Soccer
Association v Canuda Revenue Agency® together now lay down the definitive formulation of the
approach to the definition of “charity” in Canada. First, we examine the two main approaches. Then, we
look at the Supreme Court of Canada decisions.

We believe that this introduction is necessary because there is a modem tendency to think of the four
heads of charity. discussed in more detail below, as an exhaustive definition or system of classification
of “charity”, when in fact, they are simply convenient categories for classifving the rich jurisprudence.
W hat really matters. the jurisprudence shows, is the approach.

M T1891] AC 531 (HL) (" Pemsel’). See Book of Autharities.

1601 (UK), 43 Eliz 1, ¢ 4 {(“Statute of Elizabeth®). See Book of Authorities.
211999] 1 SCR 10 (~Fancouver Sociefy”). See Book of Authorities.
[20071 3 SCR 217 ("4 ¥SA™). See Book of Authorities.

Page 28




b) Stanute of Elizabeth

One source for the legal definition of “charitable purposes™. especially deminant until the 1950s and
still used by some courts today, is the preamble to the Stanute of Charitable Uses™, more commonly
knawn as the Statute of Elizabeth. The preamble is a non-exhaustive list of prajects classified by the
law. at the time of its enactment, as “charitable™

Whereas lands . . . goods . . . chattels ... and money, have been .. . given . . . by Sundry
. well-disposed persons . . . for . .. The relief of aged, impotent and poor people; the
maintenance of sick and maimed soldiers and mariners; the maintenance of schools of
learning. free schools and scholars in universities; the repair of bridges, ports, havens.
causeways, churches, sea banks and highways: the education and preferment of orphans;
the relief, stock or maintenance of houses of correction: the marriage of poor maids. The
supportation, aid and help of young tradesmen, handicraftsmen and persons decayed; the
relief or redemption of prisoner or captives; the aid or care of any poor inhabitants . . 3

As is well known. the preamble of the Srwute of Elizabeth was never intended to provide a
comprehensive definition of “charity”. It was intended only to define the jurisdiction of a commission
established under the statute to investigale and enforce "all and singular such gifts, allocations,
assignments for any of the charitable and godly purposes before [in the Preamble] rehearsed™.” The
formal title of the statute described jts purpose as: “An Act to redress misemployment of Lands, Goods.
and Stock of Money heretofore given to certain Charitable Uses™. The charitable trusts that were the
target of the statute were twofold; charitable trusts in favour of the poor and charitable trusts to support
public works. These trusts were singled out for legistative action because they had become the object of
much “squandering and defalcation™ “by reason of frauds, breaches of trust and negligence in those that
should . . . employ the same™.%7 at a time when government was interested in acting to help alleviate the
social consequences of poverty and to improve the public infrastructure. There was, thus. much that was
thought at the time of the statute’s enactment to have been charitable-—most importantly rcligion that
was intentionally left off the list. In cases unrelated to the statute, English courts at the time continued to
use a more general and inclusive common law definition that had been developed by the Court of
Chancery. That definition inciuded the advancement of religion as a charitable object and equated
“charity’” with a broadly inclusive notion of “public benefit™.

Generally, the approach of the modem courts, which rely on the statute as their starting point, has been
to ask whether an activity falis wiihin the spirit and intendment of this statutory preamble, or, failing
that, whether it is analogous to one of the enumerated purposes, and, in either case, whether it is
beneficial to the community. Alternatively, but to the same effect. courts ask whether the purpose under

 Supra note 91.
23 thid.
* Ihid.
°7 fhid.
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consideration falls within the equity of the statute.

An excerpt from Lord Reid’s decision in Scottish Burial Reform and Cremation Society v Glasgow

Corporation® provides a useful summary of the approach under the statute and its current status in
English law:

The preamble specifics a number of objects which were then recognised as charitable.
But in more recent times a wide variety of other objects have come to be recognised as
also being charitable. The courts appear to have proceeded first by seeking some analogy
between an object mentioned in the preambie and the object with respect to which they
had to reach a decision. And then they appear to have gone further and to have been
satisfied if they could find an analogy between an object afready held to be charitable
and the new object claimed to be charitable. And this gradual extension has procceded so
far that there are few modern reparted cases where a bequest or donation was made or an
institution was being carried on for a clearly specitied object which was for the benefit of
the public at large and not of individuals, and yet the object was held not to be within the
spirit and intendment of the Statute of Elizabeth 1.

c) Pemsel Test

The more common approach in the case law is to start with the test laid down by Lord Macnaghten in

Commissioners for the Special Purposes of the Income Tax v Pemsel. In his speech in that case, referred
to above, Lord Macnaghten said:

How far then, it may be asked, does the popular meaning of the word “charity”
correspond with its legal meaning? “Charity” in its legal sense comprises four principal
divisions: trusts for the relief of poverty; trusts for the advancement of education; trusts
for the advancement of religion; and trusts for other purposes beneficial to the
community, not falling under any of the preceding heads.'"

This list of four things. essentially (and legally) charitable, is. in various forms, also found in several
statuies across the common iaw world.

in drawing up the Pemse! list, Lord Macnaghten appears to have thought that he was merely classitying
the items on the much lengthier Statute of Elizabeih list.

A statement from Lord Wilberforce's speech in Scotiish Burial Reform and Cremation Sociely
provides a useful summary of the Permsel approach:

% [1968] AC 138 (HL) (“Scotrish Burial Reform and Cremation Society™). See Book of Authaorities.
" Ihid at 147.

W00 Cpra note 90 at 583.
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Lord Macnaghten’s grouping of the heads of recognised charity in Pemsel’s case is one
that has proved to be of value and there are many problems which it solves. But three
things may be said about it, which its author would surely not have denied: first that,
since it is a classification of convenience, there may well be purposes which do not fit
neatly into onc or the other of the headings: secondly, that the words used must not be
given the force of a statute to be construed; and thirdly. that the law of charity is a
moving subject which may well have evolved even since 1891.""

d) The Current Canadian Approach: Vancouver Socicty

When decided in 1999, Fancouver Socieiy was the first decision of the Supreme Court of Canada on
the definition of “charity” in 25 years. There are majority and dissenting opinions in this case in which
the Justices disagree as to the appropriate application of the general test of charitable status. This
disagreement is not of any present concern, however, as there is substantial agreement on the correct
formulation of the general approach. Hence, it is useful for present purposes to examine the decision of
both the minority (Gonthier J. McLachlin and L'Heureux Dubé 1J, concurring) and the majority
(lacobucci J, Cory. Major and Bastarache }J, concurring) Justices,

Gonthier J first exainined the nature of the tests he was required to apply. He observed that the list in the
preamble was not intcnded and never has been laken, as exhaustive. Although the Pemse! classification
was intended to be exhaustive, it left much room in the fourth residual category for development. The
Pemnsel test, he said, was a classification of convenience and as such was not meant to be read as a
statute. Rather, it was sufficiently flexible to allow courts to “modernize™ the deflinition of charity. ©
adapt it to changing social needs.'” Neither approach, he said. provides a definition, only a description.
Neither the approach in Pemse! nor that in the Stature of Elizabeth states why the items identified are
charitable - both merely assert that they are. He then went on to identify the twofold substance of
charity “long embedded n the case faw™ “voluntarincss™ or “altruism” and “public welfare in an
objectively measurable sense”. '™ To satisfy the traditional tests and the tests under the Act, an
organization purporting to be charitable must be exclusively charitable in this sense (aithough incidental
and ancillary purposes are permitted) and it must be for the benefit of an appreciably important class of
the community. The Jatter requirement, in turn. means that there must be an objectively measurable and
socially useful benefit and that benefit must be available to a sufficiently large section of the public.'™

The first three heads ol Pemsel, he said, provide three presumptively valid heads of charity. while the
fourth is a residual category with recognized subcategories. Courts rcason by analogy using the {irst
three heads and look to Lhe preamble of the Sratute of Elizabeth as a source for analogies in the fourth,
" They ask whether the proposed object is within the spirit and intenchment of the preamble or the

Y Sera note 98 at 154,

92 Swpra note 92 at para 36.
19% Jhief at para 37.

194 thid at paras 148 and 174,
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decisions developed under it. With respect to the fourth, only some purposes beneficial to the public,
i.e., only those within the spirit and intendment of the preamble, are charitable at law. The task is a
difficult ene but courts must attempt to conform to precedent — the decided cases — in a way that will
allow the law of charity to develop in a principled way.

Applying this approach to any case, one must examine whether an organization's purposes are
charitable and whether its activities are sufficiently related to its purposes to be considered to be in
furtherance of them. Activities which are political or commercial in purpese may be pursued only if
they are merely a means to a charitable purpose. They must be merely ancillary or incidental to the sole
permissible purpose — charity. The point at which they become an end in themselves is the point at
which the organization loses its qualilication as charitable. The connections between the activity and the
purpose must be direct in the sense of coherent and not necessarily immediate. He summarized as
follows:

Thus. in my view, the proper approach is to begin by: (a) identifying the primary
purposes of thc organization; and then (b) determining whether the purposes are
charitable. If one concludes that the purposes are not charitable, then the organization is
not charitable and the inquiry ends there. However, if the organization’s primary
purposes are charitable, we must then go a further step, and consider (¢) whether the
other purposes pursued by the erganization are ancillary or incidental to its primary
purposes: and (d) whether the activities engaged in by the organization are sufficiently
related to its purposes to be considered to be furthering them. If positive responses are
made to these two latter inquiries, then the organization should be registered as a
charitable organization.'®

tacobucci J. started with a discussion of the test in Pemsel, which he said had been adopted and applied
many times in Canada. He endorsed Lord Wilberforce's dictum it Scoftish Burial Reform and
Cremation Sociefy quoted above to the effect that the Pemsel classification is a classitication of
convenience. '’ That test required that the purpose be for the benefit of the community or of an
appreciably important class and that the purpose have the “generic character” of charity.'”” In the same
paragraph. he acknowledges that this public character attaches to “all the heads of charity, although
sometimes the requirement is attenuated under the head of poverty”™. In applying the test. the focus must
be on purposes, not activities. Thus, (a) the purpose of the organization must be charitable and must
define the scope of the activitics engaged in by the organization and (b} all of the organizations’
resources must be devoted to these activities unless the orpanization falls within the specific
exemptions.

Within this framework, and in the absence of a legislative reform providing guidelines, “the best way to

102 Jhid al para 63.
W rhicd at para 146.
W7 Jhid at para 148.
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discern the quality of an organization’s purposes was fo proceed by way of analogy to the purposes
already found to be charitable by the common law ... with an eye to society's current social, moral, and
economic context™. '® To qualify under the Act, the organization must be exclusively charitable.
However, where it devotes part of its resources to other political or commercial purposes or activities
that are metely ancillary and incidental to its charitable purpose. it will still qualify either at law or
pursuant to specific provisions of the Act.

Following the holding in Towle Estate v Minister of National Revenue™. lacobucci J stated that
“even the pursuit of a purpose which woukl be non-charitable in itself may not disqualify an
organization from being considered charitable if it is pursued only as a means of fuifilment of another,
charitable. purpose and not as an end in itself.”!'? In effect. the pursuit of ancillary and incidental
objectives does not jeopardize the finding that the organization is charitable.

e) Sununary of the Canadian Approach

In determining the validity of a charity under the fncome Tax Act. a court must first identify the
purposes of an organization and then examine whether the organization’s purpose is charitable. This
requires that the primary purpose satisfy two requirements:

(1 The Pemsel Test: First. the purpose must fit under one of the four heads of Pemsel.'"! Courts
will reason by analogy using the first three heads, and look o the Stutute of Elizabeih as a source
for analogies in the fourth'™, but “the pursuit of analogy should not lead the courts astray.
[Their] eye must always be on the broader principles™ " of “voluntariness” or “altruism™ and
“public welfare in an objectively measureable sense”. '™

(2)  The Public Benefit Test: Second, the purpose must provide a sufficiently public benefit, that is,
it must “he for the benefit of the community or of an appreciably important class of the
community”™. ' If the benefit is for private citizens, then the purpose does not qualify as
charitable. In the casc of relief of poverty, this requirement may be relaxed.’ ™

Once the court has determined that the organization's purpose is charitable, it will then examine
whether (he organization’s activities are sufficiently connected to, and in furtherance of, these

195 1pidf at para 159,

19 11967] SCR 133. See Book of Authorities.
19 ) ancouver Society. supra note 92 at 158.
1 jhid at para 148.

"2 fhicl at para 51,

12 thid.

P fbid at para 37.

"5 fhid at para 147,
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purposes.''” The court must evaluate the charitable nature of the activities by reference to their degree
of relationship with the charitable purposes which they purport to advance.''® Under the definition of
“charitable organization”, the frcome Tax Act requires that “all of the resources of [the organization] are
devoted to charitable activities carried on by the organization itself”."? laccobucci J. reviewed this
exclusivity requirement with regards to the use ot resources by the organization and stated that the “/7'4,
therefore, clearly requires that all of the purposes and activities of the foundation or organization be

charitabie”. '*¢

However, purposes and activities that are ancillary or incidental to the organization’s primary purposes
may be acceptable in certain circumstances: “even the pursuit of a purpose which would be non-
charitable in itself may not disqualify an organization from being considered charitable if it is pursued
only as a means of fulfilment of another, charitabie, purpose and not as an end in itseif. !

For the Charity to conform to this law, it must have a charitable purpose that is accepted under the
jurisprudence, and its activities must further that purpose or be ancillary or incidental to the ptimary
purpose.

1)) Charities that Benefit Foretgners

Activities undertaken to benefit foreigners are no less charitable than the same activities undertaken to
benefit residents of a donor's country. It is also clear that a charity may carry on its chariable activities
directly or through an agent or contractor ot by way of a joint venture or partnership.

Both Canadian and U.K. case law recognize without difficutty the charitable nature of activities that
benetit foreigners. In Lewis v Doerle, the Ontario Court of Appeal considered the validity of a gift of
land in Toronto in trust “to promote, aid. and protect citizens of the Unijted States, of African descent, in
the enjoyment of their civil rights™.'*> Maclennan J.A. relied on a UK. case, Curtis v Hutton, in which
the proceeds of land in England were given to a charity in Scotland, holding that “it made no difference
wherc the charitable trust was 1o be executed.”*??

The question of whether a charitable trust is valid where there is no local benefit and only benefit to
residents of a foreign country was considered by the Ontario Court of Appeat in Re Levy Estare.!™ The
trust arose on the death of Fred Levy. who bequeathed the residue of his estate to the State of Israel for
charitable purposes to be determined by the trustees. Blair J.A. reviewed and considered a number of

"7 fhid para 56.

Y Ihicl para 38,

W tacame Tax Act. RSC 1985, ¢ 1 {5th Supp), 5 149.1(1). See Book of Authorities.
Y Uancouver Society, supra note 92 at para 134,

) thid at para [58.

122 [1898] 25 CAR 206 at para L. See Book of Authorities.

13 Jhid: considering Curtis v Hutton (1808). 14 Ves 537. See Book of Authorities.
1211989} OJ No 660 (ONCA). See Book of Authorines.
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10 To hold that Canada as well as another country must benefit from the bequest in
this case would be to depart from a long-established principle exemplified in Canadian
and English decisions. In Parkhurst v. Roy (1880), 27 Gr. 361; affirmed 7 O.A.R. 614, a
bequest by a resident of Ontario to the Government and Legislature of the State of
Vermont to establish charitable trusts as directed in the will was upheld. In Re Oldficld
(No. 2). [1949] 2 D.L.R. 175, [1949] | W.W.R. 540, 57 Man. R. 193, the Manitoba Court
of King's Bench held that a bequest to maintain a municipal cemetery in France was a
valid charitable beguest whether regarded as for the advancement of religion or for a
purpose beneficial to the community. In Re Masoud. [1961] O.R. 583, 28 D.L.R. (2d) 646
(H.CJ.),a bequest of money for the purpose of building and maintaining a school in Syria
was held to constitute a good charitable gift by the High Court of this province.

t These decisions are consistent with those of the English courts which were cited
with approval and discussed n both Ofdfield and Masoud, supra. They inciude Re
Robinson, [1931] 2 Ch. 122, where a bequest “to the German Government ... for the
benefit of its soldiers disabled in the late war™ and in Re Fagliano (1905), 75 L.J). Ch. 119,
where a bequest “for charitable objects in the Island of Cephalonia™ were both upheld.
The bequests in all the cases mentioned were held 1o create valid charitable trusts
notwithstanding that the power to administer the charitable activity was focated in a
foreign country and even where the duty of the trustee was imposed upon a foreign
goveriument as in Parkhurst, Robinson and Oldfield, supra.

12 The law, which appeared well settled, was put in some doubt by certain dicta of
the Lnglist Court of Appeal in Camille and Henry Dreyfus Foundation Inc. v. Inland
Revenve Com'rs, [1954] 1 Ch. 672 (C.A)). The Dreyfus Foundation, a charitable
foundation icorporated and operating in the United States. received royaity income from
a United Kingdom corporation. it was assessed for United Kingdom income tax and
claimed the exemption provided by the fncome Tax Act, 1978 (UK.} ¢. 40, s. 37, for
payments to a “body of persons or trusts established for charitable purposes only™. The
decision turned on the narrow issue of the proper construction of the exempting provision
in the statute which the Court of Appeal held applied only to charitable crganizations
“established” in the United Kingdom.

f...]

14 The morte fundamental question, raised by Lord Evershed, was whether the charity
must benefit the United Kingdom as well as the foreign country in which it operates. In
particular. he wondered whether some of the charitable purposes described in the
preamble to the Stafute of Elizabeth such as “the setting out of soldiers™ or the
construction of public works in another country could benefit the United Kingdom. He
recognized that this question had not been raised before and said at p. 684:

U.K. and Ontario cases dealing with the question of whether there needs to be a local benefit for a
charitable trust to be valid. as follows [emphasis added]:
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| cannot, however, find that the meaning and scope of the requirement of a
“henefit to the community” have ever been judicially considered from this point of
view. On the contrary, there are undoubtedly instances of trusts being held or
regarded as charitable which were cxclusively for the benefit of objects outside the
Lnited Kingdom. Income Tax Special Purposes Commissioners v. Pemsel ... 13
indeed one of them.

It may be that, on very broad and general grounds. retief of poverty or distress in
any part of the world, or the advancement of the Christian religion in any pari of
the world, would be regarded as being for the benefit of the community in the
United Kingdom. | see, however, formidable difficulties where the objects of the
trust were, say, the setting out of soldiers or the repair of bridges or causeways 11 a
foreign country. To such cases the argument of public policy (meaning United
Kingdom pubiic policy) might be the answer.

15 Jenkins L.J. referred to the argument, to which he said he could “give very little
weight”, that the effect ol a charitable exemption was to cast a heavier burden on United
Kingdom taxpayers which could only be justified if the charity was for the benefit of the
United Kingdom. He then went on to cast doubt on, if not reject, the broader propositon
that a valid foreign charitable gift must benetit the United Kingdom community as well as
the foreign comimunity. He said at pp. 704-5:

tt is. of course, axiomatic that no object is held charitable under our law uniess it
is for the benefit of the community, or, as is sometimes said, for the benefit of the
public or a section of the public. One might expect that the community, or public
or section thereof, some benefit to whom is held to be an essential ingredient in
all charity, should be the community, or public or section thereof, existing in our
own countty, and not a foreign community or foreign public. But the authorities
do not bear this out, for, as Mr. Taibot has shown, there are many instances in
which purposes have been recognized as charitable notwithstanding that they
were to be pursued wholly abroad. This appears from In re Robinson and the
cases there cited, and, indeed. an instance of it is provided by Pemsel’s case
itself.

It does not necessarily follow that all purposes which, if carried out in. and for the
benefit of the inhabitants of, thc United Kingdom. would be charitable under our
law, are recognized as charitable when carried out in, and for the benefit of the
inhabitants of, a foreign country. Indeed, there are some which could not well be
so recognized. for instance, a trust for the improvement of the efficiency of the
army of a foreign State ... It is here only necessary for me to observe that it
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cannot be maintained that no purpose is recognized as charttable under our law
unless it is carried out in, and for the benetit of the public, or some section of the
public. of the United Kingdom. This, | think, suffices to dispose of the general
proposition [ am now considering as an aid to the construction of section 37.1%

As superficially persuasive as Jenkins L.)."s reasoning appeared. in Levy Estare Blair I.A. of the Court
of Appeal rejected this view, declaring the relevant portion of the judgment of the U.K. Court obiter
dicta and further stating that in any case U.K. law is not binding on a Canadian Court. Blair LA, went
on to state at paragraph 20 that:

Although the courts of this province have always given great weight to the views of
members of the English Court of Appeal, the suggestion that gifts for foreign charities
should also benefit Canada should not be adopted by this court. The principle that gifts,
which are valid for charitable purposes in Canada are equally valid for the same charitabie
purposes abroad, is deeply embedded in our jurisprudence and also reflects the
multinational [and] multicultural origins of Canadians. Gifts by our people for charitable
purposes in their countrics of origin are not uncommon. They have been accompanied. in
recent years, by generous responses to appeals from international charitable organizations
for the relief of suffering abroad and for assistance to less developed countries. It is not
open to the courts, in my opinicn, to declare that, for reasons of tax equity or some other
principle of public policy, charitable activities carried on outside Canada should now be
deprived of their charitable status because they do not benefit the Canadian community as
well as a foreign community. Parliament or the iegistature, not the courts, should make
this kind of policy decision.'™

Thus, in our respectful view. Canadian case law is definitive on the question of whether international
charity that does not benetit Canadians per se is charitable. The definitive answer is “yes™.

The CRA opined on the validity of international charity in CRA Guidance CG-002, “Canadian
Registered Charities Carrying Out Activities Outside Canada™'*’. stating that the Act permits registered
charities to carry out charitable purposes both inside and outside Canada. Furthermore, under CG-002,
charities may do so by making gifts to qualified donees and by carrying on their own charitable
activities directly or through an agent or conlractor. and by way of' a joint venture or partnership.

2) The Charitable Goods Policy

V=¥ Ibid at paras 10-12, 14, 15,
150 Ihid at para 20.
=78 July 2010) (“CG-002"). See Book of Authorities.
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In Canadian Magen David Adom for Israel v MNR'™, the Court of Appeai reviewed an internal CRA
staff memorandum dated December 1, 1985, identifying what the Court relerred to as the “charitable

goods policy”.'™ The memorandum explains that certain goods and services are, by their very nature,
charitable:

RE: Transfer of Goods and Services to Non-Qualified Donees

Section 149.1 of the Income Tax Act allows a registered charity to operate in two
different ways: other [sic] by devoting its resources to charitable activities carried on by
itself and/or by gifting to qualified donees. The inference sometimes drawn from this is
that therefore gifts or other transfers to non-qualified donees can never be made by
vegistered charities.

Such, of course is not the case. Gifis—and other transfers of goods and services—are
often made by registered charities to non-qualified donees in complete compliance with
the Act. Scholarships to students, assistance to the needy, salaries for the charity’s
employees, and payments for goods received are all examples of transfers of resources to
non-qualified donees which are quite tegitimate. They ate transfers made in furtherance of
charitable purposes and, more importantly, the expenditures are, themselves, evidence of
charitable activities. The issue therefore, when determining whether a particular
expenditure, activity or practice can be viewed as a charitable activity carried on by the
activity [sic] or an inappropriate expenditure, depending on the nature of the transfer (i.e.
cash, goods, services), who the recipient is and on the control exercised by the charity in
the particular case at hand.

Where the recipient is an employee or agent of the charity who is obliged under the terms
of a contract to use the resources that are transterred in the manner stipulated by the
charity, objections should not be raised.

Equally acceptable are transfers of goods and services that are directed to a particular use

by the very nature of the goods and services so transferred. Examples of such transfers
include:

» transfers, by a research organization, of books and scicntific reports to anyone
interested (including foreign governments, libraries, schools, etc.),

e transfers of books—on a subject of particular intercst to an educational
charity-—to public libraries in major cities all over the world,

e tfransfers of medical supplies to a refugee camp,

122002 FCA 323 (“Magen David Adonr™). See Book of Authorities.
29 thid at para 19.
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o transfers of food, blankets, etc. to a charity coping with a natural disaster,
e transfers of drugs. medical equipment. etc. to poorly equipped hospitals.
e transters of personnel to schools or hospitals (on loan).

There will, of course, be suspicious transfers which will require obtaining as much
information as possible (o avoid approving sham transactions. Since the issue is really one
of interpretation of the facts in a particular case and nota “policy” issue, it is impossible
lo give precise guidetines to cover all situations.

However, some general comments, in addition to the examples given above, can be made.
An applicant, whose only activity is to support (especially by cash) another organisation.
could be viewed with suspicion. Generally, gifts of cash L0 another organization would
indicate that the applicant was not operating within the requirements of the Act. Gifts of
cash to an individual would less likely give rise to such cancerns, in that individuals,
unlike organizations, can themselves be objects of charity whose needs van [sic] be
alleviated by cash. For example, giving money to poor person [sic] will relieve their
poverty, but giving money to an organization acting on behalf of poor people will not
directlv relieve their poverty (assuming there is no agency relationship). Of course there
are exceptions, such as the funding of individual (independent) missionarics (refer Statt
memorandum 1.1.1).

Transfers of goods or services can more easily be viewed as charitable activities per se.
The transfer of a piece of equipment that is meant to be used only for charitable purposes
to an organization that will clearly use it for such purposes is hHkely to be a charitahle
activity. The examples given eartier would be applicable heve.

However, a gift of cash to such an organization merely on the basis of an understanding
or assumption that the money will be used for charitable activities would likely be in
contravention of the Act. There may be applicants or charities who cannot or will not
accept such a distinction, and will argue that if a gift of goods or services is charitable.
then so is a gift of cash. Our response should be that the transfer is only acceptable where
it can reasonably be viewed as a direct charitable activity itself. In many instances (tough
[sic] not all) a trans fer of cash will only indirectly promote a charitable purpose whereas a
transfer of goods or services will mote [sic] often directly accomplish a charitable
purpose.

Aside from being in keeping with the wording of the Act, this approach allows us some
flexibility. We can thus avoid having to take the rigid position that either all gifts to non-
qualified donees are never acceptable. or that all such gifts are accepteble if they
somehow eventually serve a charilable purpose.

Finally, it should be noted that our determination should not be influenced by whether or
not the non-qualified donec is a Canadian or foreign entity. Where the transfer is to a

Page 39




foreign non-qualified donee who is an agent of the charity or who is a partner of a joint
venture, or involves capital property, reference should be made to Staff Memo 111 1.c.

2. The Relief of Poverty as a Charitable Purpose

a. Definition of Relief of Poverty

Charity, in a narrow vernacular sense, means assisting people in need. The relief of poverty is perhaps
the most tundamental of all charitable purposes — charity is assisting people in need, and the relief of
poverty ts assisting people in financial need."3® Furthermore, the degree of financial need must be
serious but “does not mean the very poorest, the absolutely destitute; the word ‘poor’ is more or less
relative™."! Jessup J.A. is quoted in Jones v T Eaton Co as stating that “{ploverty is a relative term
which extends to comprise person in moderate means™.'**

In Re Cole, an English court held that providing entertainment for children in a home did not constitute
a charitable activity.'® In contrast, in the Canadian case Brown v Brown, a gift to a poor house to
provide “luxuries for the inmates of the said poor house in addition to the regular supplies to the said
inmates” was accepted as a charitable gift.'

In a more recent Canadian case, the Court noted that the “*relicf of the poor’ must be read in the context
of our complex, mulficuitural society and current concerns about relieving poverty. 115 meaning must
extend beyond the provision of necessities of life to include services designed to equip clientele to

sr 135

overcome difficult circumstances so often linked with poverty”.

Relief of poverty is one of the core purposes in the natrow sense of charity. but it is not the only one.
Aiding the emotionally, physically, mentally, and spiritually distressed are other important goals. The
common characteristic of all these purposes is the provision of help to people in circumstances of
suffering and distress caused by or contributed to by, or which may cause or contribute to, economic or
malerial deprivation. In Canada, courts have tended to include all these purposes under Pemse!l's first
category—relief of poverty—even though relief of poverty is not necessarily an apt description of the
intentions of many of these projects. A few courts have regarded all these purposes, except the relief of
poverty, as coming under the fourth head—other purposes beneficial to the community—on the
undetsianding that the relief of poverty requires a substanual element of economic deprivation in the
proposed beneficiaries, but such economic deprivation will not necessarily be present where the

% Hubert Picarda, The Law and Practice Relating to Chanities 4th ed (Haywards Heath, West Sussex: Bloomsbury
Professional Lid, 2010) at 42, citing JRC v Baddfey [1955] AC 572 a1 607 (“Picarda”). See Book of Authorities.

9N Stonffuille Assessment Commissioner v Mennanite Home Association, [1973] SCR 189 at para 21. See Book of
Authorities.

Y2 [1973] SCR 635 st para 25. See Book of Authorities.

13 [1958] Ch. 877. See Book of Authorities,

134 (1900, 32 OR 323 (On1 HC). See Book of Authorities.

1 Fumily Services Associution of Meiropolitan Toronto v Ontario Regional Assessment Commissioner. Region No. 9,
(19935), 23 OR (3d) 382 (Ont. Gen Div) at para 52. See Book of Authorities.
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beneficiaries of the charity are distressed or disadvantaged emotionally, physically, meatally, or
spiritually. Some courts have avoided the difficulty of classifying these purposes under the Pemsel test
altogether by resorting directly to the list in the preamble to the Statute of Elizabeth. As well as
specifying the poor. the preamble mentions aged and impotent people, and sick and maimed soldiers
and mariners. The problem, addressed in the case law, is how to categorize certain activities which no
one doubts are charitable, but few seem to know for certain how they are charitable, or by virtue of what
definitive test.

Hospitals present a useful iflustration of the difficulty. The Privy Council. in Re Resch’s Will frusts'.
addressed the issue of classifying the activities of a private hospital in the following passage:

A gift for the purposes of a hospital is prima facie a good charitable gift. This is now
clearly established both in Australia and in England, not merely because of the use of the
word “impotent” in the preamble .... though the process of referring to the preamble is one
often used for reassurance, but because the provision of medical care for the sick is. in
modern times, accepted as a public benefit suitable to attract the privileges given to
charitable institutions.'¥’

In this passage, hospitals are said to be prima facie charitable. They are put in the fourth category and
reference ts made to the Statute of Elizabeth. Gifts for the benefit of orphans have presented similar
difficulties in classification. The relief of poverty is certainly an element in many such gifts, but so are
the advancement of education and the retief of the emotional distress caused by the lack of a home and
parents. Similarly. gifts for the support of the aged may often have an element of poverty relief in them,
but this facet is often far less pronounced than the objective of simply providing comfort to peopie in
their declining years.

Whatever the source of the classification difficulty in the law. it is clear that the law recognizes that
support and assistance to emotionally, physically, mentally, and spiritually distressed people is
charitable and that the law recognizes that a vast range of social welfare activities — such as hospitals
and orphanages in the two examples — are clearly charitable, even though they do not fit neatly into any
single Pemsel category, such as the relief of poverty, or are not listed per se in the Statue of Flizabeth
list. which must always be read by analogy.

Much of the Charity’s work in Israel and elsewhere outside of Canada is aimed at supporting people in
emotional, physical, mental, and spiritual as well as economic need. This is what is meant by the
Charity as “promoting social welfare™,

As elaborated below. immigrant aid is also captured under this concept. In the case of immigrants, the
misery and distress are real and can have serious economic consequences. The cause is deep-seated.

13119691 1 AC 5i4 (JCPC). Sec Book of Authorities.
P thid at 340.
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originating in cultural, linguistic and social factors, and not primarily lack of zconomic resources.
although that is typically also present and invariably serves to exacerbate the alienation, misery and
distress. The Charity submits that the law does not require that efforts to relieve the misery and distress
caused by inumigration must be focussed exclusively or narrowly on people in dire economic
circumstances or who are literally “penniless” or that some economic screening test is required to
identify suffering people. There is no doubt that aid to people in distress caused by natural disasters
does not require a screening process to identify the persons among the victims of the disaster who are
truly poor. As with the case of natural disasters, in the case of immigration, the distress is caused by the

circumstances and is pervasive. The need for refief is urgent. Families — parents and children - require
immaediate assistance. ‘

Similarly. the Charity submits that people living in areas that are subject to civil strife and terrorist
attacks or violent anti-Semitism are also appropriate objects of charitable assistance. Their emotional,
physical, mental, and spiritual needs are urgent because (he threat to normai family life is pervasive.

As with all of the Pemsel heads, a charity for the relief of poverty must still meet the requirement of
public benefit. For a charitable purpose falling under the first of the threc Pemsel heads, it is a rebuitable
presumption that there is a public benefit.'** Furthermore, the requirement for public benefit is
“attenuated under the head of poverty™,'*

b. Providing Employment to Indigent Workers as the Relief of Poverty

The Department of Nationa! Revenue accepted that that providing employment to poor and hard-to-hire
workers was a charitable activity in the 1967 Letters exchanged between the Department of National
Revenue and the Charity. " There is no case law that directly supports or rejects this position. However,
case law on the law of charity, case law on the activity of providing employment. and certain
government positions suggest that this is the correct interpretation.

(1) Fancouver Society

There s no case law that directly addresses the issue of relieving poverty by ensuring the employment
of poor and hard-to-hire workers by paying their salaries, but it should satisfy the general tests for
charity laid out by lacobbuci J. and Gonthier I. in Vancouver Society.

Gonthier J. splits the activities from the purpose and examines them separately. He requires that the
identified primary purpose of the organization be charitable, which requires tooking to the four heads of
charity from Pemsel. The relief of poor and hard-to-hire workers easily fits within the first head of
Pemsel. the relief of poverty. The activities of the charity must then be sufficiently refated to the

UF [ancouver Society, supra note 92 at para 41
U39 fhid at para 147.

40 Exhibit D(2) - 1967 Letiers between Department of National Revenue and INF Canada re qualification as a charitable
organization ( 1967)
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organization’s purposes to be considered to be furthering them, with the exception of ancillary or
incidental activities. Ensuring the employment of poor and hard-to-hire workers by paying their salarics
is connected to and furthers the purpose of relieving the poverty of thesc poor and hard-to-hire workers
by providing them with income. conncetion to their communtty and work experience in Israel.

lacobucci J. requires that the court ask whether the purpose in question has the “generic character” of
charity, This character is discerned by perceiving an analogy with those purposes already found to be
charitable at common law, and which are classified for convenience in Pemsel. Exclusively charitable
activitics arc those that directly further charitable purposes and not other non-charitable - purposes,
although the accomplishment of non-charitable purposes that are merely anctllary or incidental to the
pursuit of the main purpose is acceptable,

The retief of poverty for poor and hard-to-hire workers has the “generic character” of charity, as it is
analogous to the purpose of the relief of poverty already found at common law. If there was any
question of whether hard-to-hire and poor immigrant workers are suitable objects for the relief of
poverty, the Supreme Court laid it to rest in Fancouver Society when lacobueci distinguished the Ethnic
Minority Training and Employmient Project registered by the Charity Commissioners for England and
Wales from a general relief of immigrants, stating that:

Refugees and asylum seekers are distinguishable from immigrants generally, for the
reasons outlined above. Nonetheless. this organization also atds “muigrants and others™.
However. it strongly qualifies this through reference to those from the Horn of Africa and
those whose circumstances are such thai they face “permanent excluston fiom the job
market”. To my mind, these factors go to the relief of poverty.'¥!

[Emphasis added)

The activity of ensuring the employment of poor and hard-to-hire workers by paying their salarics
directly furthers this charitable purpose, making it an acceptable charitable activity.

Ensuring the employment of poor workers not only relieves their poverty, but also results in work
accomplished by the poor workers. This is only an issue if the work is non-charitable in nature — if the
work furthers other charitable purposes (such as the preservation of the environment), then the activily
is still exclusively charitable. However, even if the work accomplished was not charitable in nature, it
should be considered as merely ancillary and incidental to the main purpose of the activity. which is
relieving poverty. As aresult, the activity of ensuring the employmicent of poor and hard-to-hire workers
by paying their salaries is an exclusively charitable activity,

(2 Gull Bay

Furthermore, although there is no specific jurisprudence that directly addresses the point of ensuring the
employment of poor and hard-to-hire workers by paying their salaries, a Canadian court has ruled on the

" Supra note 92 at para 185,

Page 41




similar issue of providing employment in the context of a non-profit organization on an aboriginal
Reserve.

in Gull Bay Devefopmmr Corp. v R'# the plaintiff corporation was incorporated for the purpose of
promoting the economic and social welfare of the members of an Indian reserve.'”” The activities of the
corporation “include the establishment of a viable commercial logging operation to provide employment
for members of the Reserve, the training of Indian students from the Reserve to work both as loggers
and as managers in the office facilities, the carrying out of maintenance work on the recreational and
administrative buildings and facilities on the Reserve™ [emphasis added], and various other activities for
the benefit of the Reserve community. '

At issue was whether the plaintiff corporation could be tax exempt, as it was carrying on a comimercial
business on the reserve. The Court found that “[by] 1972 membership on the Reserve was depleting and
alcohol, vandalism and rape were prevalent”, and that the commumty had acquired a bad reputation.*
The Chief of the Reserve n 1972 “wanted to create some work in the community” and formed the
corporation “as a vehicle to provide employment™ 1

The Court concluded that:

whether by the application of paragraph 149(1)(f) [of the Income Tax Act of the time,
referring to charitable organizations] ‘or of paragraph 149(1)(1) [referring to non-profit
organizations] the plaintiff's appeal should be maintained. The Cerporation is operated
“exclusively” for the purpose set out in paragraph 149(1)(I) pursuant to its charter, even
though it may raise funds for this purpose by its commercial lumbering enterprise. 147

While Guil Bay does provide helpful guidance from a Canadian court on the subjec:, the facts are not

exactly the same as those at issue, The corporation in Gull Bay was a non- profit organization, not a
charitable organizatian, and the issue was not its charitahle activities but whether it was cartying on a
commercial business. Furthermore, the context of Gull Bay taking place on an aboriginal Reserve must
be considered. Despite this, the case is highly analogous to that of the Charity and provides the only
judicial guidance on the subject of prowdmc employment. As with Gull Bay. there is no private benefit
to the Charity's activities. Both have a primary purpose of relieving poverty by providing employment
to the poor and hard-to-hire members of a community and the underlying works accomplished by the
organizations are charitable in nature.

3) Charity Commissicners and the CRA

11 (1983] ACF No. 1133 (“Gulf Bay”). See Book of Authorities.
M3 [Bid at para .

U4 [hid at para 3.

' hid at para 8.

Mo fhidf at para 8.

Y7 Ihid al para 29.

Page 44



In CRA Guidance CG-014. “Community Economic Development Activitics and Charitable
Registration” ", the CRA clearly states that “the courts have not recognized “providing employment™ or
“helping people find employment” as charitable purposes in and of themselves when the beneficiary
group is the general public” although it could be accepted if it met certain conditions (see below).'*
Similarly, in the 1999 document RC4143, ~'Registered Charities: Community Economic Development
Programs™ ', the Canada Customs and Revenue Agency wrote “providing employment is not a
charitable purpose in its own right, though on occasion it can be a way to achieve a charitable purpose”,
citing the Charity Commisstoners Reports of 1980 and (983."" The Charity Commissioners are the
body that superviscs charities in England and Wales, and the CCRA notes in their 1999 guidance that
this is relevant for Canadian charity law purposes.

While the 1980 Charity Commissioners Report focused largely on training workshops for youth'™, the
1983 Report discusses the issue of providipg employment without any educational purpose:

(i) Reliefof the Unemployed

12. The relief of poverty among unemployed persons is a clear charitable purpose and in
so far as an institution assists people to find employment or to train or re-train them for
employment as a mcans of relieving their poverty. there is no difficult in the institution
obtaining registration as a charity. The establishment in lifc of young persons is a
charitable purpose as is the apprenticing of young persons and the provision of the tools
of their trade. Moreover the provision of vocational training Js a charitable purpose in
itself. and where young people arc concerned the provision of opportunity (¢ experience
regular work for a limited time might well be a method of training them for life as well as
relieving them of poverty, even if the work is of an unskilled nature giving little_in the
way of vocatignal training. It 15 less easy. however, to conclude that the putposes of an
institution are charitable where it is to_employ persons without any educational purpose in
view for work which is not itself directed to the uchieverment of any charitable purpose.
But this difficult does not arise where the work is directed to some charitable purpose in,
for examplc, the field of social welfare or the improvement of the environment, Trusts to
conduct study and research into unemployment, its causes and possible remedy would
also be charitable provided that the results are to be made public.'*

fEmphasis added]

D26 July 2012) (*CG-0147). See Book of Authorities.

M9 fhidd at paras 11,17, 18.

20 {22 December 1999) ("RC41437). Sce Book of Authaorities.

™ fhid at 4.

2 Repors of the Chariry Commissioners for Fnglund and Woles for the Year (980 {London: House of Commons
Parliamentary Papers. 1981), at 27. See Book of Authorilies.

5% Report af the Chariny Commissioners for England and Wales for the Year 1983 (London: Fouse of Commons
Parliamentary Papers, 1984}, a1 8. See Book of Authorities,
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As discussed below, there is little judicial support specifically for providing employment as a charitable
activity, but the UK Charity Commissioners and the CRA have both published guidance that suggests
that providing employment to the poor is a valid charitable activiry that furthers either the purpose of
relicving poverty or a purpose under the fourth Pemsel head.

'C)) Conclusion

in general terms, we submit that the Department of National Revenue’s position in the 1967 Letters on
the law of charity is still valid today: providing employment to poor and hard-to-hire labourers by
paying their salaries is an exclusively charitable activity that furthers the charitable purpose of the reliet
of poverty, or, in the alternative, a purpose under the fourth Pemsel head such as community and
economic devefopment, the relief of distressed persons or the relief of vulnerable imumigrants.

As an activity, paying the salaries of poor labourers directly furthers the relief of poverty by ensuring
that poor labourers are gainfully employed and remunerated, are able to intcgrate with society. and gain
valuable work experience. This meets the gencral criteria for charitable purposes and activities as
elaborated in Vancouver Society. It is also highly analogous to the decision of Gull Bay where the
Federal Court accepted the activity of providing employment for members of a Reserve by a non-profit
organization, and is in [ine with the reasoning of the UK Charity Commissioners in the Reports cited by
the CCRA.

3. The Advancement of Religion as a Charitable Purpose

in this subsection of the letter, we discuss the meaning of “religion” in the law of charity and provide
suppert for our view that the Land of lsrael (as opposed to the State of Israel), and the continued
existence, identity, and solidarity of the Jewish people are core religious principles of the Jewish
religion flowing in part from, but not exhaustive of, the religious values mentioned in the Charity’s
mission statement and discussed above, and that these, among other Jewish refigious values, are
recognized in the law of charity as charitable purposes.

The precise scope of what constitutes religion or the advancement of religion for the purposcs of charity
law is difficult to establish, and as a consequence courts tend to err on the side of a hiberal interpretation
of what counts as a religion. This liberal approach stems from the reluctance of courts to doubt the
authenticity of any person’s religious convictions. the risk of chauvinism and the potential harm to
individual identity of mistaken evaluations of a religion.

A leading formulation of what couuts as “religion” for the purposes of the law of charity is set out in
Keren Kavemeth Le Jisroel Ltd v IR.C. 134 4 that case, Lord Hanworth M.R. wrote:

The proniotion of religion means the promotion of spiritual teaching in a wide sense. and
the maintenance of the doctrines upon which it rests, and the obscrvances that serve to

1311931) 2 KB 465 (“Kerenr Kapemeth, KB”). See Book of Aunthorities.
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promote and manifest it.'>

Lord Hanworth’s comments may refer to proselytizing, but should not be so narrowly construed. They
definitely include educating the faithful and the not-so-faithful by adherents of the faith. This
conclusion is reinforced by the fact that Lord Hanworth states that the promotion of religion also means
the matntenance of religious doctrine.

In United Grand Lodge of Ancient Free & Accepted Masons of England v Holborn Burrough
Councils'*®, Donovan J. wrote:

To advance religion means to promote it, to spread its message ever wider among
mankind: to take some positive steps to sustain and increasc religious belief, and these
things are clone in a varicty of ways which may be comprehensively described as pastoral
and missionary."*’

In Cocks v Meanners,'™® Vice-Chanceflor Wickens wrote;

It is said, in somc of the cases, that religious purposes arc directty or indirectly towards
the instruction or the edification of the public...'™

Based on the foregoing cases, it is uncentroversial that the common law recognizes the charitable nature
of religious instruction and spiritual teaching, and confirms that religious education is a key aspect of
the charitable goal of the advancement of religion.

Although, as a general rule, wition fees are not charitable donations, the CRA recognizes an
administrative exception for religious instruction or spiritual teaching. CRA Information Circular 1C75-
2319 states as follows at paragraph 3.

If [a religious school] teaches exclusively religion and thereby operates solely for the
advancement of rcligion, payments for students attending that school are not considered
to be tuition fees but will be considered as valid donations and, providing the school is a

registered Canadian charitable organization, official receipts for charitable donations may
be issued for such payments.

IC75-23 goes on in paragraphs 5 through 12 to outline a means by which payments to schools that offer

153 thid at 477.

6119571 | WLR 1080 (QB) (" United Grond Lodge™). See Book of Authorities.
'ST thid at 1090.

FSLE871] LR 12 Eq 574 ("Cocks™. See Book of Authortties.

13% 1hicl at 385.

"“?*Tuilion Fees and Charitable Donations Paid to Privarely Supported Secular and Religious Schools™ (29 September 1973}
(1C75-23"). See Book of Authorities.
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both secular and religious education can be parsed so as to allow a charitable contribution to be
recognized in relation to the religious component of the curriculum.

We submit that these statements of the detinition of “religion™, for the purposes of the law of charity,
establish that the Jewish religious values mentioned in the introduction to this section are “religious™ for
the purposes of the law of charity. The following sections provide further support for this submission,

4. The Advancement of Education as a Charitable Purpose

The concept of education for the purposes of the law of charity cannot be stringently confined or easily
defined. What counts as “education™ for the purposes of the law of charity certainly extends beyond
classroom teaching from textbooks. The definition of education under the Canadian faw of charity has
been addressed and expanded in both the majority and minority decisions of the Supreme Court of
Canada in Fancouver Society. Both decisions note that a restrictive definition of education is of little
use in modern Canadian society. The decisions adopt a broad view of education and accept that the
advancement of education can include informal educational initiatives. as long as the educational
initiatives are not solely aimed at advancing one particular point of view. It is clear based on this
decision that Canadian jurisprudence has moved towards a more expansive definition of education. The
discussions of the definition of education n both decisions in that case are worth quoting in full.

In his dissenting opinion, Gonthier J. discussed the meaning of education as follows:

72 As lacabucct ). notes, the “advancement of education” head of the Pemsel
classification has traditionally been given a relatively restrictive interpretation in Canada.
Stone J.A. stated n Positive Action Against Porrography, supra, at pp. 348-49, that
“advancement of education” is limited to “formal training of the mind [or] the
improvement of a useful branch of human knowledge”, and thus on the facts of that case.
the mere “presentation to the public of selected items of information and opinion™ did not
meet this test. Stone J.A."s approach was also followed in Briarpaich Inc. v. The Queen,
96 N.T.C. 6294 (F.C.A.), at p. 6295. More recently, in Interfaith Development Education
Association, Burlington v. MN.R., 97 D.T.C. 5424, at p. 5425, the Federal Court of
Appeal -reiterated its observation that *[t]he authorities are clear that ‘advancement of
educatton’ receives a restricted meaning in the law of charity in Canada’. As such, the
court in that case upheld Revenue Canada’s refusal decision.

[.-]
74 | agree with my colleague’s proposal to adopt a more modern conception of

“advancement of education™, although my own view is that the “more inclusive™
approach he favours was already latent in the authorities.

[..]
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75 When reviewing the authorities which have defined the scope of the concept of
“advancement of education”, one must be careful to appreciate the context in which each
particuiar definition has been advanced. So. for example, it has been a recurring theme of
the jurisprudence in this area that the advancement of education must be clearly
distinguished from the pursuit of political purposes: Positive Action  Against
Pornography. supra, at pp. 348-49. It is perhaps unsurprising that in making this
distinction, Stone J.A. should emphasize that the mere “presentation to the public of
selected items of information and opinion on the subject of pornography™ could not be
considered charitabte. In so doing, Stone J.A. stressed the formal and systematic nature of
education. Like lacobucci J., 1 suspect that the true ground of decision was not that the
mode of education selected by the ozganization in that case was too informal, but rather
that the organization was seeking to advance a particutar peint of view, and gain
adherents to it, instead of educating members of the public about a certain subject matter
and aflowing themn to come to their own conclusions.

76 These relatively narrow conceptions of “advancement of education”, though
perhaps appropriate for the particular contexts in which they were adopted. seem to me
inappropriate as general definitions for the law of charity. The situation, as | see it. is not
so much a need to engage in a whoiesale redefinition of “education™, but instead 1o
recognize that many existing definitions have erred on the side of caution due to the
circumstances in which they were promulgated. Like lacobucci 1., 1 believce that a truer
picture of the proper scope to be given to education is contained in /nland Revenue
Commissioners v. McMullen, [1981] A.C. T (H.L.), at p. (5. There. Lord Hailsham
emphasized that the definition of charity is not static. and that this was particularly the
case with the “advancement of education™ head of the Pemsel classification. The scope of
that category changes and evolves, 1 am not persuaded that the existing approach to the
scope of the “advancement of education™ head ot the Pemsel classification is warranted in
the elosing years of the twentieth century. Nor, 1 should add. is that approach necessarily
faithful to the authorities.

77 agree with the definition of education proposed by lacobucei J., at para. 169:

“Thus, so tong as information or training is provided in a structured manner and
for a genuincly educational purpose -- that is. to advance the knowledge or
abilities of the recipients -- and not solely to promotc a particular point of view or
political orientation, it may properly be viewed as falling within the advancement
of education.”

78 t also agree with my colleague’s concern that in order to be educational under this
head, an organization must pursue “actual teaching™ or a “learning component™ (para.
I71). However, the Court must maintain as clear a boundary as possible between
charitable and non-charitable purposes. One reason why the authorities have attempted to
circumscribe narrowly the scope of the “advancement of education” head is out of
concern that if very informal educational activities were o be considered charitable, it
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might prove difficult to prevent the refentless expansion of the scope of the category on
any principled basis. The more that purposes stray from traditional conceptions of
education, the inore difticult it will be to engage in the task of distinguishing charitable
from non-charitable purposes. 1 share Lord Hailsham's concern (expressed in McMullen,
supra. at p. 17) that the concept of education is not amenable to “indefinite extension™.
Whatever the outer boundaries of the concept, however, they are not traversed on the facts
of the present appeal '’

Speaking for the majority in Fancouver Society, lacabucci 1, stated as [ollows:

161 In Canada, “advancement of education” has been given a fairly restricied
meaning. As noted by Stone LA. in Positive Action Against Pornography, supra, at pp.
348-49, it has generally been limited to the “formal training of the mind” or the
“improvement of a useful branch of human knowledge”, and even that has been
considered an expansion of the traditional view, which admitted only of the former.

[..]

164  However, while the Federal Court of Appeal may have followed its own
jurisprudence, it is not clear to me that this Court should as well. | think that Stone JLA.’s
statement that “‘the presentation to the public of selected items of information” is not
educational must be read in light of his conclusions with respect to the fourth head of
charity, namely that the material being disseminated exhibited a strong anti-pornography
bias. Clearly such biased matenial, in most cases, would disqualify an organization from
the second head of charity without necessitating an inquiry into whether the organization
pursued some kind of formal training of the mind, broadly understood.

165 1 do not endorse Robertson J.A.'s approval, in Briarpatch, supra. of the definition
of “education” found in Maclean Hunter, supra.

[]

166  For these reasons, 1 believe that the law regarding the educaiional head of charity
should be modified and in that respect it is worth considering the slightly more expansive
approach taken by the English courts. Although Stone J.A. aliuded to this in Positive
Action Against Pornography. the full inclusiveness of this approach certainly did not find
its way into Canadian law by virtue either of that judgment or of its progeny. In fnland
Revenue Conmmmissioners v. McMullen, [1981] A.C. 1, at p. |5, the House of Lords
recognized that

181 ) ancowver Society, supra note 92 al pavas 72, 74-78.
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*both the legal conception of charity, and within it the educated man's tdeas about
education, are not static. but moving and changing. Both change with changes in
ideas about social values. Both have evolved with the vears. In particular in
applying the law to contemporary circumstances it is extremely dangerous to
forget that thoughts concerning the scope and width of education differed in the
past greatly from those which arc now generally accepted. (See also Re Hopkins'
Will Trusis, [1964] 3 ANE.R, 46 (Ch. D.), and Scottish Burial Reform. supra.y’

167  This judicial attitude has led, for example, to the characterization as charitable of a
trust for the support of an amateur soceer ieague, on the grounds that it promoted the
physical education and development of students as an adjunct to their formal education
(McMullen)., as well as a trust for the promotion of conferences on a wide variety of
academic suhjects: Re Koeppler Will Trusts, [1986] Ch. 423 (C.A.). Even in Canada. the
law has occasionally recognized non-traditional educational activities as charitable. such
as a summer camp where children were taught about their heritage and ancestral culture:
Re Societa Unita and Town of Gravernhurst (1977, 16 O.R. (2d) 785 (H.C.}, aff'd (1978),
6 M.P.L.R. 172 (Ont. Div. CL).

168  In my view, there is much to he gained by adopting a more inclusive approach to
cducation for the purposes of the law of charity. Indeed. compared to the Engltsh
approach. the limited Canadian definition of cducation as the “formal training of the
mind” or the “improvement of a useful branch of human knowledge™ seems unduly
restrictive. There seems no logical or principled reason why the advancement of
education should not be interpreted to include more informal training initiatives, aimed at
teaching necessary life skills or providing information toward a practical end. so long as
these are truly geared at the training of the mind and not just the pramotion of a particular
point of view. Notwithstanding the limitations posed by the existing jurisprudence. to
adopt such an approach would amount to no more than the type of incremental change to
the common law of which this Court has approved in such decisions as Warkins .
Olafson. 1989 CanLIl 36 (S.C.C.), [1989] 2 S.C.R. 750, and Salituro. supra.

169  To limit the notion of “training of the mind™ to strucfured, systematic instruction
or traditional academic subjects reflects an outmoded and under inclusive understanding
of education which is of little use in modern Canadian society. As 1 said earlier, the
purpose of offering certain benefits to charitable organizations is to promote activitics
which are seen as being of special benefit to the community, or advancing a2 common
good. In the case of education, the good advanced i1s knowledge or traiming. Thus, so long
as information or training is provided in a structured manner and for a genuinely
educational purpose -- that is. to advance the knowledge or abilities of the recipients --
and not solely to promote a particular point of view or political orientation, it may
properly be viewed as falling within the advancement of education.

170 As the Ontario Law Reform Commission pointed out in its 1996 Report on the
Law of Chaurities, knowledge can take many forms, It can be theoretical or practical,
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speculative or technical, scientific or moral. Morcover, it can be sought in many different
ways, and for many different reasons. whether for jts own sake or as a means 1o an end.
Viewed in this way, there is no good reason why non-traditional activities such as
workshops, seminars, self-study, and the like should not be included alongside traditional,
classroom-type instruction in @ modern definition of “education”. Similarly, there i1s no
reason to exclude education aimed at advancing a specific. practical end. In lerms of
encouraging activities which are of special benefit to the community, which is the
ultimate policy reason for offering tax benefits to charitable organizations, there is
nothing to be gained. and much to be lost, by arbitrarily denying benefits to organizations
devoted to advancing various types of usefuf knowledge.

171 That is not to say that education should be broadened beyond recognition,
however. Even while advocating a more inclusive approach to education, the Ontatio Law
Reform Cammission also cautioned against treating as educational those activities which,
aithough they advance legitimate goods, do not include any actual teaching or learning
component. The concern is that, in certain cases, activities which fit awkwardly with the
concept of education -- such as, for example, a trust to assist the publication ol unknown
authors -- seem to have been accorded charitable status under that category nonetheless,
mainly because they did not fall within any of the other categories. I would agree with
that caution. To my mind, the threshold criterion for an educational activity must be some
legitimate, targeted attempt at educating others, whether through formal or informal
instruction, training, plans of self-study. or otherwise. Simply providing an opportunity
for people to educate themselves, such as by making available materials with which this
might be accomplished but need not be. is not enough. Neither is “educating” people
about a particular point of view in a manner that might more aptly be described as
persuasion ot indoctrination. On the other hand, formal or traditional classroom
instruction should not be a prerequisite, either. The point ta be emphasized is that. in
appropriate circumstances, an informal workshop or seminat on a certain practical topic
or skill can be just as informative and educational as a course of classroom instruction in a
traditional academic subject. The law ought to accommodate any legitimate form of
education.'®

As described by lacobucci J.. the advancement of education is no longer strictly limited to a
classroom setting. It embraces 2 wide variety of knowledge and training so long as there is a
“Jegitimate, targeted attempt at education others, whether through formal or informat instruction,

training, plans of self-study or otherwise”.'®?

197 Puncowver Society, sipra note 92 at paras 161, 164-171,
16% ybict at para 171.




5. Other Purposes Beneficial to the Community

The fourth Pemse! head is “‘other purposes beneficial to the community”. Gonthier 1 cites Native
Communications of British Columbia v MNR'® as the leading Canadian authority and offered a simple
analysis of the fourth head:

When considering a purpose under the fourth head of the Special Commissioners of
Income Tax ciassification, the courts must determine whether the purpose may be placed
within the language of the preambie, or whether an analogy may be made with & purpose
contained in the preamble. Courts have then taken the next step, and drawn new anaiogies
to purposes themselves already deemed analogous to those contained in the preambie.
Thus, the courts begin with the language of the preamble. but do not limit themselves to
it.l!iS

The fourth Pemsel head is encompasses a broad variety of purposes, only some of which are relevant to
the Charity. This subsection wili examine the lollowing purposes:

a. [mmigrant Aid

b. Preservation of the Environment

¢. Promotion of Health

d. Pubiic Works

e. Comnunity Economic Development
a. Immigrant Aid

Ampic authority exists to support the proposition that imnrigrant aid is a valid charitable purpose. In
Vancouver Society. Gouthier I. canvassed extensive case iaw concerning immigrant aid, as follows:

82 The intervener Canadian Centre for Philanthropy showed the way forward by
bringing to our attention that assisting the settlement of migrants, immigrants and
refugees, and their integration into national life, is a charitable purpose already recognized
under the fourth head of the Special Commissioners of Income Tax classification. In my
view. the Society’s purpose is subsumed within this subcategory. Although my colleague

lacobueci J. is not persuaded, there appears to me to be considerable authority in support
of this position.

"111986] 2 CTC 170 (FCA ). See Book of Authorities.
W5 anceuver Society. supra note 92 al para 44,
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83 An early Australian decision, Wallace, Re, [1908] V.L.R. 636 (Australia S.C.).
upheld the validity of a trust to pay passage money to immigrants from an English town to
Melbourne under the relief of poverty head. However, Hood J. also ventured the
proposition, at p. 640, that in view of Australian immigration legislation. ~a bequest in aid
of immigration might probably be for the direct benefit of this community”. although we
would now shrink trom endorsing his view that “such a bequest would ... have to be much
more guarded than the present one is in point of both mental and physical qualification of
the immigrants™. 1 find my colleague’s explanation of Hood I.’s obiter dictum to be
unpersuasive, Hood J.'s suggestion, at p. 640, that “there are divergent opinions on the
subject”™ as to whether assistance to immigrants is a charitable purpose was merely an
acknowledgement that others might disagree with his decision. My colleague rightly
emphasizes that the existence of a public benefit is a necessary but rot sufficient
condition to finding a charitable purpose, but nothing it Wallace, or indeed, in the manner
in which | rely on that case here, denies that well-established proposition.

g4 | agree with my colleague that the mere existence of legislation in a field is not
conclusive evidence that an organization pursuing a purpose in accordance with that
legislation 1s pursuing a public benefit as that latter term is understood n the law of
charity. However, | see no evidence that Hood J. relied upon the mere existence of
Australian immigration legislation as conclusive on the issue of public benefit. Rather,
Hood J. viewed the immigration laws as persuasive, though not conclusive, evidence
favouring the recognition of assistance to immigrants as a charitable purpose. [n so doing,
he treated the existence of legislation in the same field as a reievant, though not a
decisive, consideration. | see no problem with that: it is precisely what the Federal Court
of Appeal did in Evervwoman's Health Centre Society, supra, at pp. 67-68.

85 In Stome, Re (1970), 91 WN. Covers (N.S.W.) 704 (New South Wales S.C.), a
trust to assist migration was held to be charitable. Helsham J. observed, at p. 718, that “[a]
trust to further the purposes of a body whose objects and activities are the encouragement
and settlement of migrants generally in pursuance of a policy of the community and in co-
operation with government instrumentalities would in this country be given the stamp of
legal charity.” In making this statement, Helsham J. relied (as Iacobucet J. aotes) upon
Verge v. Somerville, supra, where the resettlement of demobilized members of the armed
forces who had returned home from abroad — or more specifically, “restoring them to
their native land and there giving them a fresh start in life” -— was upheld as charitable.
That case concerned ¢itizens in the armed forces, but an obvious analogy may be made
with immigrants. In each case, individuals need assistance in integrating into national life.
lacobucci ). draws a much narrower interpretation of the holding in Stone than the
passage just cited would warrant. He does not accepl that the passage applies to
imrmgration in general because there is no religious dimension to immigration in general,
nor are immmigrants returning to their native country. | am not convinced that Stone can be
distinguished on this basis. Certainly, Helsham J. did not predicate his dectsion to uphold
the trust at issue in Store upon any of three narrow constderations invoked by lacobucet J.
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86 In Verge v. Somerville. the Judicial Committee of the Privy Council did not
predicate its decision upon the unique hardships endured by soldiers. In any event.
Jacobucci I.°s suggestion ignores the reality that many immigrants have themselves
suffered serious hardship. Let me pursue the analogy between returned soldiers and
immigrants directly. Soldiers return home after a lengthy period of time spent abroad.
They may require assistance in integrating back into national life: employment and
training opportunitics, counseling, support groups, and the like. The same is true with
many immigrants, In fact, soldiers may have an easier time of it, as they are unlikely to
face language or cuitural barricrs, and are also likely to have friends and family already in
Canada to assist them in the task of reintegration. Nonetheless, the life that the soldier left
behind before going abroad may well be gone forever. and he or she may require
assistance to making the transition o a new life upon his or her return.

87 Stmilarly, the relief and assistance of refugees was recognized as a charitable
purpose in Cohern. Re. [1954] N.Z.L.R. 1097 (New Zealand S.C.). where a bequest to a
society whose principal objects were to assist Jewish refugees to establish themselves in
New Zealand was upheld under both the first and fourth heads of the Special
Commissioners of Income Tax classification. Again, in Morrison, Re (1967), 1t1 Sol. Jo.
758. 117 New L.J. 757 (Eung. Ch. Div.). the assistance of refugees was recognized as a
charitable purpose. Obviously, not afl immigrants are refugees. but the two groups often
share the same needs. Distinctions may, of course, be drawn between immigranis and
refugees. The process of analogical reasoning, however. requires us to focus upon
whether there are any relevant differences betwecn the two. 1 can see none that are
germane to the present discussion.

88 In Cohen, Hay 1. expressly acknowledged that although no previous case had
detemmined that assistance to refugees was recognized as a charitable purpose, an analogy
could be made with the demobilized soldiers under consideration in Verge v. Somerville.
Hay J. appears o have premised his analogy upon the proposition that both refugees and
soldiers are uprooted and are in need of being settled, This ts also an apt description of the
circumstances of many immigrants, who may have come to Canada to leave economic
and social deprivation behind them. In any case, the reason that an individual has left his
or her home to come to Canada may have little to do with the difficulties that the
individual faces here. Some refugees. and some immigrants, may have little difficulty
integrating into the job market. But many immigrants and refugees do not find the
transition to their new home to be a seamiess one. They may necd assistance to meet the
challenges of an unfamiliar society.

89 Canadtan authority recognizes assisting immigrants ta obtain empioyment as a
charitable purpose. In Re Firzgibbor (1916). 27 O.W.R. 207. a bequest to an organization
known as the “Women’s Welcome Hostel” was upheld. The bequest created an annual
prize to be given to a girl who had spent time at the hostel, which was an institution for
the assistance of immigrant girls, and who had subsequently joined and remained with a
single employer for threc years or more. Middleton §. observed at p. 210 that “[t]his
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institution 1s undoubtedly a charitable institution, for the laudable purpose of aiding and
assisting emigrant girls coming to Canada with a view of obtaining emplovment.”
Because the object of the bequest was to further the aims of the institution, which was
itselt charitable, it was upheld. I might add that no suggestion was made in the case (hat
this purpose fit under the relief of poverty head of the Special Commissioners of Income
Tax classification, and | do not read the decision as not following the Special
Commissjoners of Income Tax approach. Middleton J. did rely on AMariette, Re, [1915] 2
Ch. 284 (Eng. Ch. Div.), which admittedly had an educational dimension. However, the
charitable status of the hostel was not directly at issue n Fitzgibhon. Marietie was cited
only in support of the proposition that a gift to a charitable institution is itself a charitable
gift, even if the gift might not be valid if given to a non-charitable organization. It is
uncontroversial that the institution at issue in Fifzgibbon had an educational efement, very
much like Sociefy under consideration in this appeal, but that does not refute Middleton
1.7 characterization of the institution’s purpose.

90 Directly on poinl, the Internal Revenue Service in the United States has ruied
(U.S. Rev. Rul. 76-205 in Internal Revenue Cumulative Bulletin 1976-1 at p. 154) that a
non-profit organization whose objects are to assist immigrants to that country “in
overcoming social, cultural and economic problems by either personal counseling or
referral to the appropriate public or private agencies™ is charitable under the applicable
seetion (s. 501{c)(3)) of the Internal Revenue Code. The ruling hetd that:

The organization was formed to aid immigrants to the United States in
overcoming social, cultural, and economic problems by either personal counseling
or referral to the appropriate public or private agencies. The organization has
found that immigrants may be subject to discrimination and prejudice, often arrive
without friends or relatives, possess a limited knowledge of Engtlish, and lack an
awareness of employment opportunities. To help overcome these handicaps, the
organization offers instruction in English by its multilingual staff, job counseling,
and social and recreational functions that permit a mingling of immigrants with
each other and with United States citizens.

By counseling immigrants, the organization is instructing the public on subjects
useful to the individual and beneficial to the community, and is, therefore,
furthering an educational purpose. Personal counseling has been recognized as a
valid method of instruction for educational orgamizations... In addition, by
offering instruction in English, by assisting tmmigrants n finding helpful
agencies, by aiding immigrants to attain full citizenship, and by providing
opportunities for immigrants to meet and discuss problems with each other and
United Siates cilizens, the organization is also eliminating prejudice and
discrimination. [ Citation omitted.]

91 The organization was upheld as pursuing a mixture of purposes, some of which
were grounded in the advancement of education head, and some of which were grounded
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in the elimination of discrimination and prejudice. Yet it cannot be denied that the
purpose of the organization itself was to aid immigrants in integrating into national life,
and it is that purpose to which [ draw the analogy here. | fully agree that not all of the
difficulties faced by immigrant women in obtaining employment stem from prejudice and
discrimination: but it is undoubted that some of them do. Indeed, the greatest barrier to
the integration of immigrant and visible minority women into the workforce is probably
not racial or other animus: rather, it is the unintended exclusionary effects of facially
neutral practices. My colleague recognizes that “making contacts and obtaining
information pose difficulties with respect to gaining employment” (para. 187). Such
ditficulties. and others, are inherent in moving to a new country. That is why assisting
imigrants in overcoming those particular difficulties is charitable.

92 Likewise, the Charity Commissioners for England and Wales have registered an
organization (Ethnic Minority Training and Employment Project, Reg. No. 1050917,
registered November 22, 1995) whose objects are [emphasis added]:

“to assist refugees, asylum seekers, nugrants and others who recently arrived in the
United Kingdom, in particular those from the Horn of Africa, who through their social
and economic circumstances are in need and unable to further their education or gain
employment, and who may be at risk or [sic] permanent exclusion from the labour
market; to educate and train such refugees, asylum seekers, migrants and others by
providing information, guidance, learning opportunities, and work experience which wilt
enable them to acquire and develop vocational skills and secure employment, or further
their education {sic].”

93 My colleague suggests that thal organization’s purpose is betler conceived as
being for the relief of poverty. | concede that there is a certain degree of overlap: but for
assistance in obtaining employment, it would not be surprising if many immigrants fell
into poverty. or remained there, as the case may be. However. | see no reason why
assisting immigrant women to oblain employment could be considered a charitable
purpose cnly to extent that if relieves poverty. Poverty. as my colleague rightly suggests,
is a rclative term. [n any case, the suggestion that a charitable purpose must be related to
the relief of poverty was rejected in Special Commissioners of Income Tax. The reality is
that immigrants may face a number of obstacles ta their integration into Canadian society,
social, vacational, cultural, linguistic, or economic. It would be futile to focus on one
obstacle to the exclusion of the others. Like the English organization, the Society provides
assistance, guidance, and learning opportunities, It assists immigrants in developing and
acquiring vocaticnal skills, so that they may obtain ecmployment.

94 My colleaguc argues that nonc of the cases | discuss above support my finding
that assisting immigrant women to integrate into Canadian society by helping them to
obtain employment is a charitable purpose under the fourth head of the Special
Commissioners of Income Tax classification and rejects the suggestion that that purposc
is charitable and may be analogized to other recognized charitable purposes. In each case.
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he either denies its authority or would interpret it very narrowly. My colleague implicitly
suggesis that the approach | adopt to the evelution of the law of charity represents “a
fundamental turning in direction” (para. 179). | respectfully disagree. My approach, as |
have endeavoured to demonstrate, is rooted in the existing jurisprudence. it is consonant
with the broader principles | have set out, and indeed, with the analogical approach which
| share with my caolleague. “with an eyc to society’s current social, meral, and economic
context™ {para. 159).

95 The unifying theme to these cases, in my view, is the recognition that immigrants
are often in special need of assistance in their efforts to integrate into their new home.
Lack of familiarity with the social customs, language, economy, job market, educational
system, and other aspeets of daily life that existing inhabitants of Canada take for granted
may seriously impede the ability of immigrants to this country to make a full contribution
to our national life. In addition, immigrants may face discriminatory practices which too
often flow from ethnic, language, and cultural differences. An organization, such as the
Society, which assists immigrants through this difficult transition is directed. in my view,
towards a charitable purpose. Clearly, a direct benefit redounds to the individuals
receiving assistance from the Society. Yet the nation as a whole gains from the integration
of those individuals into its fabric. That is the public benefit at issue here. I have no
hesitation in concluding that the Society's purpose is charitable under the second or fourth
heads of the Special Commissioners of income Tax classification.

96 Accordingly. in my view, this appeal does not require us to consider the
applicability of the Native Communications Society of British Columbia case. The
present appeal may be disposed of without having to determine whether or not immigrant
women are in any way analogous to native people. because the Society’s purpose [its
within a recognized subcategory of the fourth head of the Special Commissioners of
Income Tax classification.

97 Immigrants make up a broad class of people. Some immigrants, my colleague
suggests, will have gained admission to this country on the basis of their education,
experience, training, and skills. Their applications for entry will have been evaluated, in
large measure, on the basis of their perceived ability to integrate into Canadian society.
Presumably, immigrants in this category will have little or no need of assistance in
integration into Canadian society. Given the existence of this category of immigrants, my
colleague states that an organization that provides assistance (o tmmigrants in general
could not be exclusively charitable. With respect, 1 disagree. Reduced to its essentials, the
contention is that an organization which seeks to assist a class of people cannot be
charitable where some members of that class do not require the assistance that the
organization seeks to provide. With respect, the proposition is unsustainable. Few
charities could meet such a siringent test. Some immigrants will have no need for the
Society’s services: some immigrants will have need of some of the Society’s services, but
not others. Yet that recognition provides no basis upon which to argue that the Society is
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not charitable. Those who have no need of the Society’s services will presumably not
seek them out,”"'%°

The reasons for judgment of Gonthier J. in Vancouver Society were, of course. dissenting reasons with
which L'Heureux Dubé J. and McLachlin J. (as she then was) concurred. The majority judgment
dismissing the taxpayer's appeal was written by lacobucci J. The basis of Mr. Justice Jacobucci’s
decision was that the purposes of the applicant were too vague and indeterminate because they
accommodated activities — the provision of a job skills directory and the establishment of support
groups for professionals — aimed at helping immigrant women to find employment, which he held was
not a charitable purpose. Although Mr. Justice lacobucct’s reasons for judgment argue agamnst
immigrant aid in general constituting a charitable purpose, the actual decision is based on this much
narrower proposition, Further. his reasons provide explicit support for our submission that supporting
immigration of Jews to Israel is a charifable purpose.

Beginning at paragraph 181 of his reasons for judgment, lacobucci J. addresses some of the authorities
relied upon by Gonthicr J., as follows:

181  In Stone, Re (1970), 91 W.N. Covers (N.S,W.) 704 (New South Wales S.C.}, the
Supreme Court of New South Wales held that the promotion of Jewish settlement in Israel
was charitable under the fourth head of charity. In finding the trust charitable under this
head, Helsham J. referred to the case of Verge v. Somerville, supra, which held that a trust
to help resettle ex-servicemen in their native land and give them a “fresh start”™ was for a
charitable purpose. He does not discuss why the resettlement of soldiers is analogous to
Jewish settlement in Israel, but 1 find the context for this analogy to he provided by
Helsham J.'s earlier discussion of the argument that this was also a trust for the
advancement of rcligion. Although Helsham J. rejected this argument. following a
previous House of Lords dectsion, he did discuss at length the religious duty of the Jewish
people to return to the Promised Land. To my mind, it is this aspect of return, combined
with the persecution of the Jewish people that culminated in the establishment ot the Siate
of Israel, that makes this trust analogous to that in Verge v. Somerville, supra. However, |
do not think that the analogy embraces the more general case of helping any inmigrants
to settle in a new land. Immigrants, considered generally. are not returning either to their
native coustiry or their spirifual home. Nor have they necessarily been subjccted to the
hardships of soldiers or the persecution of members of the Jewish faith. | note that
Helsham J. does make a broader claim. at p. 718, referring to “the encouragement and
settlement of migrants”. However, | am struck by the lack of reasoning to support this
statement, and would therefore confine the decision to the context of Jewish settlement in
{sraei.

L Pancouver Society, supra note 92 at paras 82.97.
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{84 [ would also distinguish the case at bar from Cohen, Re, [1954]1 N.Z.L.R. 1097
(New Zealand S.C.). There the court found that a trust for the assistance of refugees was
charitable under both the first and fourth heads. It held, at p. 1 101, that “the establishment
in a new country of persons uprooted from and compelled to tlee their own homes” was
analogous 1o the repatriation of returned soldiers at issue in Ferge v. Somerville. supra.
The relief of refugees was also upheld as charitable in Morrison, Re (1967), [11 Sol. Jo.
758, 117 New L.J. 757 (Eng. Ch. Div.}. While itis true that refugees and immigrants may
share many interests and needs, it is the fact that refugees are “compelled to flee their own
homes™ in the face of persecution that makes their situation analogous to that of soldiers
returning from war,'¢’

Thus, although [acobucci J.'s view was that the cases relied upon by Gonthier J. were distinguishable,
lacobucci J. carved out a specific exception in relation to the Jews’ return to the Promiscd Land. being
their spiritual home. lacobucci J. also justified as charitable the support of Jewish immigration to Israel
in light of the treatment of Jewish people as “persecution”. He described people flecing persecution as
“refugees™ and then analogized refugees to soldiers returning home after war, as was the case in Verge
v. Somerville '

lacobucci J.'s reasons for judgment also place some emphasis on Canadian immigration law. At
paragraph 180, facobucci J. observes that Canadian immigration law purposely identifies prospective
immigrants by applying a point system which evaluates an applicant’s ability to integrate socially and
economically into Canadian life.'®® The situation in Isracl since the founding of the State of Israel, as
lacobucci J. explicitly points out, is completely different.

b. Preservation of the Environment

The CRA accepts that undertaking activities to protect the environment can be a charitable purpose
falling under the fourth head of charity.

In Summary Policy CSP-E08, “Envirenment™'™, the CRA states that “{o]rganizations established to
protect the environment, including its flora and fauna, can qualify for registration as a charity under the
following category of charitable purposes: other purposes beneficial to the community in a way the law
regards as charitable.”'"'

O Jnconver Sociely, suproa note 92 al paras 181, {84,

165 [1924] AC 497 (New South Wales PC). See Book of Authorities,
1 Pancuuver Society, supra note 92 at para 180,

(3 September Z003) ("CSP-E087). Sce Book of Authorities.

171 Jhid.

Page 60



In CRA Guidance CG-011, "Prometion of Animal Welfare and Charitable Registration”'". the CRA
takes the position that promoting the welfare of animals in the course of protecting the envireniment
wouid fall under the fourth head of charity. More specifically, CG-011 states that “[a] charity that
promotes animal welfare by protecting the environment, such as by preserving an ecosystem and its
wildlife, may qualify for registration.” tn applying CG-Ct[, the CRA states that it would adopt an
extensive definition of animal to include “any member of the kingdom awnimalia, other than a
human ™'

While conservation of the environment is not the primary charitable purpose of the Charity, many of the
Selected Projects have the effect of environmental conservation, a purpose that falls squarely within the
CRA guidance on this topic.

Further, many of the Selected Projects involve the development of forests. planting frees, and
cultivating green space. In Re Cotton Trust for Rural Beatification'™. C.R. McQuaid J. held that the
planting of trees. shrubs, and flowers in rural areas and around highways of Prince Edward Island fell
under the fourth heading of charity. In that case, a trust established for the operation and maintenance of
a horticultural nursery to produce trees and planis to be placed in public grecn space was held to be a
charitable trust.

C. Promation of {lealth

Under the common law, trusts lor the promotion of health are charitable and within the spirit of the
preamble to the Statute of Elizabeth.'™ The preamble specifically provides exampies of charity which
include the maintenance of sick and maimed soldiers and mariners. By anatogy. a charitable purpose
can be extended to gifts intended to preserve and promote health in the broader community. Courts in
both the United Kingdom and Canada have held that kealth related causes such as the development and
support of hospitals are valid charitable objectives. This was seen in Re Galbraith Estate’’0, where the
Court held that a donot’s bequest of money in support ol a children’s hospital was a vahd charitable

gift.

In Galbraith, the donor’s next-of-kin chaljenged the donation on the grounds that it was not for a
charitable purpose as they alleged that the donation was made to “perpetuate the memory™ of the
donor.'”” The next-of kin further argued that the hospitat was not engaged in charitable work, rendering
the donor’s bequest non-charitable. Dysart J. sided with the hospital and agatnst the next-of-kin. finding
that donations in support of hospitals are charitable. In explaining his reasoning. Dysart J. stated:

72019 August 201 1} ("CG-0117). See Book of Authorities.

173 fpid at paras 1,4 6and §.7.3.

74 (1980), 118 DLR (3d} (PE] 8C). See Book of Authorities.

H5 Picarda, supra note 130 al 143,

70 (1938) 3 WWR 93 (Man KB) (“Galbraith”). See Book of Authorities.
"7 1bid at para 4.
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11 The Verge v. Somerville case, supra, seitles the quesiion that "a valid charitable
trust may exist notwithstanding the fact that in its determination the benefit is not
confined by the donor to the poor to the exclusion of the rich” — see p. 504,

12 A charitable gift, in order to be legally valid. must be of a public nature. designed to
benefit the community or some substantial part of it: 4 Halsbury, 2nd ed., p. 110, In
ascertaining whether the purpose is public or private, the salient point to be considered is
whether the class to be benefited. or from which the beneficiaries are to he selected,
constitute a substantial body of the public. The question whether the purpose of the will
may operate for the public benefit is a question to be answered by the Court forming an
opinion on the evidence before it: |bid.

[..]

16 Hospitals are included among chavitable institutions. This is true at least in a
general sense, and a gift to a hospital is in that sense a gift for a charitable purpose: 4
Halsbury, 2nd ed.. pp. 334-5. And this is so although some of the work done by hospitals
is done for compensation and upon a revenue basis. That a work may still be charitable,
although in part self-supporting, is shown in the cases of In re Estlin, Pritchard v.
Thomas (1903} 72 L.J. Ch. 687, 89 L.T. 88; In re Clarke; Bracey v. Royal National
Lifeboat Institution, [1923} 2 Ch. 407, 92 L.J. Ch. 629; and In re De Carteret; Forster v.
De Carteret, [1933] Ch. 103,102 L.J. Ch. 52.'7®

Moreover, CRA Guidance CG-021'" states the CRA’s interpretation of the law’s application as it
relates to the promotion of health purposes in a charitable context. Guidance CG-021 acknowledges that
the promotion of heaith purposes is recognized under Canadian law as talling under the fourth head of
charity.'%

d. Public Works

The category of public works includes the construction, development, repair, and maintenance of
infrastructure projects for the benefit of the greater community. Roads, hospitals, water reservoirs. and
sewage processing plants are only some exampfes of public works. Under the law of charity, gifts
provided for use by the community at large have been given favourable consideration by the courts in
their determination of whether the purpose of those gitls is charitable. Courts have held that public
works projects have a charitable purpose as they fall under the fourth Pemse! head,

V78 fhic at paras 11,12, 16.
179 “promotion of Health and Charitable Registration™ (27 August 2013) ("CG-0217). See Book of Authoritics.
182 fhid at para 9.
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The preamble to the Statute of Elizabeth expressly prov ides that public works such as highway and
bridge repair are charitable purposes.'!

In Boyle v Battye's, the British Columbia Supteme Court held that a donation for the purpose of the
construction of a “non-seclarian community hall™ in the town of Kaleden, British Columbia. was
charitable under the fourth Pemsel head. It is not necessary that every possible use of gifted public
works or facilities be known and stated, rather it is necessary that the dominant purpose of the
development of the public works be for the benefit of the community. Macfarlane J. explained his
reasoning on the topic as follows:

It is contended here that there is no definition of what a community hall is and that the
testator does not say for whose benefit or how it is to be used. | think he means a hail to
be used for the general benefit of the community. I think it unwise to require that every
possible use or purpose should be specifically stated: See /n re Fallis Estale. 1947} 2
W.W.R. 883, at 887. and cases there cited. 1 think 1 should look at the whole of the
bequest and, if there I find the dominant purpose of the testator (o be to benefit the
Kaleden community as a whole, | think t should accept that.'®

Similarly, in Re Knowles Estate'®. the Ontario Court of Appeal determined that work to tmaintain and
improve a municipal road and property in Dundas, Ontario. was done with the valid charitable purpose
of benelitting the greater community. In that case, money was donated in the will of a deceased
individual for the purpose of paving and “beautifying” a public road and the “beautification™ of another
public property. |t was held that because the purpose of the donation was to provide a public benefit to
the people of the town, it was a charitable donation.

Another case where a monetary gift in support of public works was found to be charitabie is Re Cotton
Trus! for Rural Beatification.'®

Additionally, CRA Summary Policy CSP-P20, “Public amenities™ '™, s(ates that “[o]rganizations
established to provide public amenities (for example, library, museum, gallery, botanical garden. public
recreation grounds) can qualify for registration under the following category of charitable purposes:
other purposes beneficial to the community in a way the law regards as charilabic.™™*" The same policy

U Suprg note 91,

¥ [1948] 2 WWR 46 (BCSC). See Book of Authorities.
185 [bief at para 7.

154 (1937), [1938] OR 369. See Book of Authorities.

85 Syprar note |74,

186 (3 September 2003). Sce Book of Authorities.

¥4 thidd.
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can be found to apply to charities that are established to preserve and restore significant heritage and
historical sites.'s®

e, Community Economic Development

In Guidance GC-014 "%, the CRA recognizes that activities related to community economic
development may be charitable when they directly further a charitable purpose. The following are
examples of charitable purposes that can be furthered by CED activities:

« relieving poverty by relieving unemployment of the poor;
¢ advancing education by providing employment-related training; and
s henefiting the community in a way the law regards as charitable by:
o relieving unemployment of individuals who are unemployed or facing a real prospect of
imminent unemployment and are shown to need assistance;
o relieving conditions associated with disability;
o improving socio-economic conditions in areas of social and economic deprivation; and
o promoting commerce or industry.'?

The CRA goes on to state that

The courts have not recognized “providing employment,” or “helping people find
employment” as charitable purposes in and of themselves when the beneficiary group is
the general public. However. either providing employment. or helping individuals find
employment, could be a charitable activity if it directly furthers one of the charitable
purposes listed in paragraph 1 [ {quoted above.!”!

Reading these two paragraphs together, providing employment will be a charitable activity if it directly
furthers the charitable purpose of relieving poverty by relieving unemployment of the poor.

Community economic development may also include activities that promote commerce or industry lor
the public benefit.'”? However, these activities must promote an industry or trade as a whole for the
benefit of the public, not simply advance the interests of members of that industry.

B. Application of the law of charity to the Charity

The Charity submits that its primary purpose, the relief of poverty, was a charitable purpose that has
been recognized in the common law, and that its primary chavitable activity, ensuring the employment
of the Indigent Workers by paying their salaries. furthered the Charity’s primary purpose and was
therefore a valid charitable activity.

188 ("anada Revenue Agency, Summary Policy CSP-1105, “Heritage Society™ (3 September 2003). See Book of Authorities.
B e Community Economic Development Activities and Charitable Registration” (26 July 2012). See Boaok of Authorifies,
1% thid at para 11,

Y fhid at para 13

12 bid at para 77,
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Furthermore, the Charity submits that the activity was exclusively charitable because the other purposes
furthered by the activity of ensuring the employment of the Indigent Workers were charitable
themselves, as the Selected Projects were charitable in nature.'” In any event, these other purposes were
incidental or ancitlary to the main purpose of relieving of poverty, and thus would not taint the
exclusive charitable nature of the activity even if the Selected Projecis had not been charitabie in nature.
The Charity's activity was exclusively charitable because it exclusively furthered charitable purposes,
and any non-charitable purposes furthered by the activity were strictly incidental or ancillary.

1. The Relief of Poverty of the Indigent Workers: The Primary Purpose

The Charity had a valid charitable purpese, and devoted its resources exclusively Lo an activity that
furthers that purpose. :

The Charity’s objects from its incorporation in 1961 were, as identified by the CRA in the Audit Letter,
vague and broad: “To create, provide, enlarge and administer a fund to be made up of voluntary
contributions from the Jewish Community and others to be used for charitable purposes™ '™ While there
is nothing offensive to the law of charity in these objects. ils vagueness is an anachronism that the
Charity proposes to correct (see Part V below), and does nat describe the charitable purpose of the
Charity in sufficient detall. The Mission Statement, a document with ne official status, is similarly
vague and does not describe the charitable purpose in sufficient detail. The Charity propeses to rectily
this by passing new Objects and a new Mission Statement.

The 1967 Lctters exchanged between the Department of National Revenue and the Charity provide a
better discussion of the chartitable purpose of the Charity. As the Charity informed the Department of
Natjonal Revenue in its letter dated July 21, 1967, “[ever] since the establishment of the State of lsracl
in 1948, however, monies raised in Canada were no longer used for land purchases, but were al} ear-
marked for the rclief of poverty among the many hundreds of thousands of refugees who streamed into
the haven of Israel"”*. The relief of poverty is the core of the Charity’s purpose, one that is deeply
linked to the Jewish religious concepts of tikkun olam and rzedaka.

As reviewed in subsection A(2) above, the relief of poverty is one of the fundamental charitable
purposes recopnized in the law of charity and is the first Pemisel head. The relief of poverty of the
indigent Workers was both a worthy cause and a valid charitable purpose. However, assisting the
Indigent Workers would also fit under various other charitable purposes, including the relief of
distressed persons, atding immigrants, and community economic development.

The majority and minority decisions of Supreme Court of Canada in Vancouver Society create general
lests for charitable purposes and activities. The Charity’s purpose and activity meet the Tacobucct J. test,
as the purpose of relieving poverty has already been found to be charitable at common law, and the

™ Schedule D at para 9.

%4 Exhibit A(1) - Articles of Incorporation. Lelters Patent, INF Canada (November 14, 1961), at 2-3.

3 Exhibit D(2.2) - (2.2) Letter from JNI Canada to Department of National Revenue re JNF Canada’s fulfilknent of the
requisite principles of a Canadian charitable organization (July 21, 1967).
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activity of the Charity is exclusively charitable because ensuring the employment of the Indigent
Workers by paying their salaries directly furthers a charitable purpose and no non-charitable purposes,
except to the extent that the non-charitable purposes are ancillary or incidental to the pursuit of the relief
of poverty. The Charity would also satisfy the Gothier J. test, because ensuring the employment of the
Indigent Workers by paying their salaries is connected to and furthers the purpose of relieving the
poverty by providing the Indigent Workers with income, connection to their community, and work
experience in lsrael.

Furthermore and as claborated above, ensuring the employment of the Indigent Workers by paying their
salaries is in line with the only jurisprudence on the issue of providing employment, Gull Bay, and
foliows the reasoning of the UK Charity Commissioners Reports cited by the CCRA.

2.  The Selected Projects: Charitable, Incidental and Ancillary Purposes

The letter dated July 21, 1967 sent to the Department of National Revenue also explains the Charity’s
relationship with the Selected Projects:

| have put the word “planted” in quotation marks, You will recall that on the phone 1
referred to the practice of “planning” trees as a “gimmick™. Actually, all monies raised by
“the Jewish National Fund of Canada are used to pay daily stipends to indigent workers. So
we “plant” the trees to the extent that we give a tree certificate to the donor and use the
money to give employment to the man who is doing the planting, bul we do not pay for
the seedlings, for the trucks that transport the men and the materials, nor do we pay for
the professional staff that supervises the planting operations. All these fatter costs are
borne by the Keren Kayemeth Le’Israel of Jerusalem.'®®

The Charity’s relationship with the final product of the Indigent Worker’s labour was minimal, linuted
to credit for marketing purposes and has no legal standing. The Charity ensured that the Indigent
Workers were employed by paying their salaries, but did not employ the Indigent Workers directly and
had no legal or beneficial title to the work product of the Indigent Workers. The work product of the
Indigent Workers during the Audit Years was the Selected Projects. As stated in the above excerpt from
the 1967 Letters, atiributing credit to the Charity and its donors is a gimmick designed to encourage
donations and show appreciation for Canadian donors. The Charity, through the Agent, CANISCOM
and its own employees, ensured that the work done by the Indigent Workers was legitimate and real, but
at no point took ownership of the Selected Projects. As such, and as asserted above in subsection B-1,
the work product of the Indigent Workers — the Selected Projects — was incidental and ancillary to the
Charity’s primary purpose, the relief of poverty of the Indigent Workers. The activity of ensuring the
employment of the Indigent Workers by paying their salaries was thus exclusively charitable.

198 Exhibit D(2.2) - (2.2) Letter from JNF Canada to Department of National Revenue re JNF Canada’s fulfillment of the
requisite principies of a Canadian charitable organization (July 21, 1967).
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Further. the Selected Projects were themselves charitable in nature, meaning that no non-charitable
purposes were furthered by the Charity’s activities. The Selected Projects were charitable both in a
general and a specific sense.

Generally, the Selected Projects furthered the charitable purpose of the advancement of religion because
of the religious underpinnings of the Charity.

As described above in subsection A-3, the leading case on the advancement of religion, Keren
Kayemeth Le Jisroel Lid. v IRC. notes that “the promotion of religion means |...] the maintenance of the
doctrines upon which [the religion] teaching rests. and the observances that serve to promote and
manifestit”. 7

Judaism is a complex and ancient religious tradition, and fundamental to this tradition is the attachment
and support of the fand and people of Israel. See section H(B) above for a detailed explanation of this
tradition, Although certain sects may elevate the State of Israel itseif to this hallowed status, the
Charity’s focus is not on the nation-state but on the land and the people of lsrael, which forms the
bedrock of the religious tradition.

For the deeply religious. performing Afiyah by tmmigrating to Israel is a religious duty and obligation
that all Jews must perforim by the end of their lives, Indeed. many ot the Indigent Workers were those
who had exercised their right under the Law of Return, an Isragh law that gives all Jews the right to
return to Israel.'® For other Jews who either interpret their obligation differently or whose religious
belief does not compel them to Ieave Canada, the vaiues of community among ail Jews, such as Klal
Yisrael, meaning “the community of Israel™, and Kol Yisrael arevim zeh lazeh, meaning that “all Jews
are responsible for one another”, still holds strong and compels them to support the jand and people of
Israel. This is where the concept of “redeeming the land™ of Israel developed. The Charity submits that
all of the Selected Projects are to redeem the land of Isracl and to support the community of Israel, and
that to do this is a religious obligation on all Jews. Supporting the Selected Projects s thus the
maintenance of a fundamental refigious doctrine of Judaism and necessary to manifest religious
worship. As a religious obligation. furthering the Selected Projects is furthering the charitable purpose
of the advancement? of religion.

Beyond the general purpose of the advancement of religion. cach Selected Project is also itself of a
charitable nature because it furthers a specific charitable purpose. Schedule A and B describe the
Selected Projects from the years 2011 and 201 2. respectively. They have been categorized by the nature
and accomplishment of each project.

Each Selected Project furthers one of the following charitable purposes:

Y7 Supru note 154 ar 477,
198 ¥srael, Law of Return (1570-19501 {1950). See Book of Authorities.
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. Preservation of the Environment;

)

. Promotion of Health
. Public Works

. Advancement of Education

Fu L2

5. Promotion of Community Economic Development

These charitable purposes have been described above, in subsections HI{AX4) and 1I{AX5). The
Charity chooses the Selected Projects carefully, and submits that each and every Selected Project during
the Audit Years was charitable in nature.

The Selected Projects do not taint the exclusively charitable status of the Charity’s activity because they
are ancillary and incidental to the primary purpose, the refief of poverty, and because the Selected
Projects are charitable themselves, as they further the advancement of religion generatly and numerous
other accepted charitabie purposes in each specific instance.

C. Conclusion

The exact meaning of “charity™ is not easily defined, but it is clear that a charity must engage
exclusively in activities that further a charitable purpose, and a purpose will be charitable if it is
analogous to purposes already found to he charitable in the common law, which may be classified under
the four Pemse!l heads of charity.

The Charity submits that its only activity — ensuring the employment of the Indigent Workers by paying
their salaries — is in furtherance of a charitable purpose, the relief’ of poverty or, alternatively,
community and economic development, the relief of distressed persons or immigrant aid. As Pemisel
makes clear in a general sense and Fancouver Society makes specific, relieving the poverty of poor
immigrants and economically vulnerable people is a charitable purpose. Gull Bay, although not exactly
analogous, provides further support for the proposition that providing employment is an activity that
furthers the retief of poverty as long as there is no private benefit. The UK Charity Commissioners
Reports, while not law, also suggesis that this as a valid interpretation of the law of charity.

Furthermore, the Charity submits that the Selected Projects are charitable in nature, under either the
advancement of religion or one of the recognized charitable purposes examined above.

IV.  LAW OF DIRECTION AND CONTROL RELEVANT TO THE CHARITY
This part of the letter describes the law and CRA guidance on relationships between charities and aon-
charities in the conduct of charitable projects. The important question at hand is whether the Charity

maintains direction and control commensurate with the resources if devotes to the activities carried out
on its behalf by the Agent. In our submission, the discussion in Part Il shows that it clearly does.
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Through the Agent. the Charity exercises full direction and control over the use of its {unds.

A. The Law Governing the Co-operation between Registered Charities and Non-Qualified
Donees '

1. General

The CRA acknowledges in Guidance CG-002 — “Canadian Registered Charities Carrying Out Activities
Outside Canada™™ that registered Canadian charities can carry on their charitable activities through
agents and contractors and can engage in joint ventures and partnerships with non-qualified donees. In
particwlar, CG-002 recognizes that:

A charity may use an intermediary to carry out its activities. For this guidance. an
intermediary is an individual or non-qualified donce that the charity works with to camry
out its own activitics. For exampie. a charity might do one of the fellowing

e hie acompany

s enter into an agreement with a non-profit organization to have the
organization deliver specific charitable programs for the charity; or

o pool its resources with another organization to complete a project.

In certain limited circumstances, the CRA will consider a charity to be carrying out its
own activities by transferring ccrtain resources to a non-qualified donee. Before a charity
carries out its own activities by transfetring its resources to a non-quatified donee, the
CRA expects afl of the following conditions to apply:

» The nature of the property being transferred is such that it can reasonably be
used only for charitabie purposes [...]; please note that transfers of money are
not acceptable, and always require ongoing direction and control.

e Boih parties understand and agree the property s to be used only for the
specified charitable activities.

» Based on an investigation into the status and activities of the non-qualified
donce receiving the property (including the outcome of any previous transters
by the charity), il is reasonable for the charity to have a strong expectation
that the organization will use the property only for the intended charitable
activities.

investigating the status and activities of an intermediary would typically include
examining details such as the intermediary’'s stated goals and purposes, any previous

' See Schedules C and D.

M Supra note 215,
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relationship with the charity and other charities, its history and gencral reputation, and
relevant media reports.

If any of the three conditions do not apply then a charity will only be able 10 meet the
own activities test by directing and controlling the use of its resources as otherwise
stated in this guidance. "

The usc of international intermediaries by Canadian charities has been judicially considered by the
Federal Court of Appeal, The Court considered transfers of funds to agents in foreign countries in the
context of revocation proceedings against Canadian charities, holding that transters of funds to agents
are permissible if the agent’s activities are authorized, controlied and monitored by the charity and the
agent or its delegate carries on the work of the charity.

In the Canadian Committee for the Tel Aviv Foundation v The Queen***, the Court of Appeal stated its
views as follows:

30 In my analysis, the Committee misconstrues the Minister’s position. Under the
scheme of the Act, it is open to a charity to conduct its overseas activities either using its
own personnel or through an agent. However, it cannot merely be a conduit (o funnel
donations overseas. In this case, the Agency Agreement was ignored by the Committee.
and the Minister was not satisfied that the Committee’s explanations of its conduct
overseas were sufficient to overcome his conclusion that the Committee had no direction
or control over how funds were spent by its agent. The evidence that was provided
would suggest thal the Committee was merely acting as a conduit for Canadian donors to
ovetseas donecs. For example, the evidence discloses that the Commiitee sent the
majority of the funds il raised to its agent in Israel, but provided little documentary
evidence of the Committee’s contral aver how those funds were spent. The Committee
submits that the written Agency Agreement was superseded by subsequent oral
arrangements with its agent, and asserts that its directors had travelled to lsrael on
numcrous occasions specifically to oversee and direct the agent’s activities pursuant te
those oral arrangements. Again, however, there is little evidence on the record from
which this Court might conciude that the Committee was, in fact, exercising the contro]
and direction it ¢laims.

31 In my vicw, in light of this conflict between the Agency Agreement and alleged
oral arrangements, and considéring the many other concerns raised by the Minister. such
as the improper recording of expenditures in the Committee’s records, the agent’s fatlure
to keep a separate bank account, and the lack of documentary evidence of direction and
control by the Committee, it was not unreasonable tor the Minister to conclude that the

0% [bid at para 5.2,
A2 2002 FCA 72 (“Tel Aviv Foundation™). See Book of Anthorities,
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Commiltee was not in contro! or direction of its agent in Israel. Flis conclusion is all the
more rcasonable in light of the Commitice’s failure to eomply with its 1996
Undertaking, whereby it undertook to abide by the terms of the written Agency
Agreement 2%

in Canadian Magen David Adom for Israel v Minister of Nation Revenue™ | the taxpayer was a
registered charity that transferred funds to an entity in lIsrael that provided, among other things.
emergency medical supplies and ambulances in lsracl. The Court referenced numerous pieces of
correspondence between the appellant and the Minister in which the Minister stated that a charity
cannot transfer funds unless the recipient is an employee. an agency, or a qualified donee,*"
establishing that it is permissible for a charity to transfer funds to its agent for charilable purposes. The
Federal Court of Appeal endorsed that view in Magen David Adowm:

66 ... A charitable orpanization that wishes to operate in a location where it has no
officers or employees must somehow act through a person in that location. That
obviously could be done by establishing an agency refationship between the charity and
the person. Cvidence that such a relationship has been established by contract, and that
the contract has been adhered to, might well be the most straightferward means of
proving to the Minister that a person purporting to earry out the charitable activities of a
charity in a particular location is in fact acting on behalf of the charity. It is possible that
the same result might be achieved by other means. However, a charity that choses [sic]
to carry out its activities in a foreign country through an agent or otherwise must be in a
position to establish that any acts that purport to be those of the charity are effectively
authorized, controlled and monitored by the charity.*®

The Federal Court of Appeal further considered the transfer of funds to agents of a charity in Bayit
Lepietot v Minister of National Revenue™, holding as follows:

It 15 open for the appellant to carry on its charitable works through an agent but it must
be shown that the agent is actually carrying on Lhe charitable works. It is not sufficient to
show that the agent is pait of another charitable organization which carries on a
charitable program. The question which remains in such a case, as it does here, is who is
carrying on the charitable works. It was incumbent upon the appellant to show that they
were being carricd on its behalf. 2%

3 fhid at paras 30-31.

4 Supra note 128.

05 phid at para 26,

2 fhic al para G6.

297 2006 FCA 128 (“Bayif Lepletor’). See Book of Authorilies.

S ipid at para 5. The FCA also considered whether the charity’s work was conducted through a sub-agent. but found thal
there was no factual basis for so concluding. Thus, it remains open tor a charily's agent to delegate its work i0 a sub-agent.
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Thus, based on the foregoing jurisprudence and CRA guidance, it is clear that a charity may transfer
funds to agents and contractors, engage in joint ventures with non-qualified donees, and engage in
partnerships to further its charitable objectives, provided it maintains appropriate direction and control
over its property, including legally enforceable contractual arrangements.

2. Contractual Nature of Agency Relationships

An agency relationship occurs where a person or legal entity, being the principal, appoints another
person or legal entity, as agent, to act on the principal’s behatf.*® Despite the fact that the agent acts for
the principal, the two entities remain distinct. The agent has the power to bind the principal in dealings
with third parties. The principal is legally responsible for activities of the agent which are committed on
behalf of the principal. The agent is only able to perform acts on behalf of the principal that the
principal has the legal capacity to perform.

The agency relationship can be formed through express or implied agreement that one party should act
on the other's behalf. When a principal either expressty or implied)y represents to an agent directly that
the agent should represent the principal, this is called “actual authority”.>'” Agents can also receive
“apparent authority” to act for a principal, resulting from representations made by the principal to third
parties.”’

A party cannot unilaterally become an agent, and requires the witl or conduct of the principal (o trigger
the agency relationship.?'? The appointment of an agent can be completed through a written or oral
agreement, creating a contractual agency relationship.

Alternatively, an implied agency agreement can form naturally where the conduct of the principal is
sufficient for a reasonable person to conclude that another party is the principal’s agent.*’> The alleged
agent must act in a way that is consistent with an indication thal they have accepted the agency
relationship. Further, an agency relationship can occur naturally throngh ratification. This happens
where a party acts as agent without authority from the principal or beyond the scope of the authority

granted in the agency agreement, and the principal subsequently endorses the agent’s actions. This
creates an agency relationship.

> F M., B Reynolds, Bowstead and Reynolds on sigency 18th ed (London, ON: Sweet & Maxwell, 2006) at 1. See Book of
Authorities.

1O fhid.

M fhid at 3,

2 ibid at 4.

213 Cameron Harvey, sgency Low Primer 3rd ed {Toronto: Thomson Canada Limited, 2003} at 7. See Book of Authaorities,
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3. “Direction and Congrol”

The courts have held that in an agency relationship in the context of charity taw. the Canadian registered
charity must have “direction and control” over its foreign agent’s activities. In Canadian Committee for
the Tel Aviv Foundation v The Queen®'*, the Federal Court of Appeal accepted that direction and control
were necessary elements of an agency reiationship.

It is not necessary that the charity engage in day-to-day governance and micromanagement of the
agent’s activities. In CRA Guidance CG-002, the CRA provides examples of decisions and issues that
the charity should have “direction and control” over. This list includes:

* how the activity will be carried out;

« the activity's overall goals;

» the area or region where the activity is carried out;

« who benefits from the activity;

+ what goods and services the charity's money will buy: and

« when the activity will begin and end?'*

A key component of exercising “direction and control™ over an agent is engaging in monitormg and
supervision over the agent. This includes receiving timely reports from the agent 1o ensure that the
charity’s resources are being used as the charity intends. Guidance CG-002 continues to deseribe and
provide an example of the agent’s reporting duties to the charity. as follows:

The intermediary should report back to the charity on any decisions made, so that the
charity can make sure that the carrying out of the activity continues to comply with the
Act. For example. an agent awarding scholarships for a charity should be able to provide
a list of recipients. This will let the charity make sure the agent is not awarding
scholarships only to friends and family of the agent. The charity can veto awards that are
not appropriate., and so Continue to meet the public benefit test.?'®

The CRA Guidance provides other mechanisms to ensure that the Canadian charity has “direction and
control” over the agent. These mechanisms include reports of ongoing instructions or directions 1o the

21 Supra note 202
T Suprunote 127 ats 7.
216 fhid,
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agent which can be diarized through minutes of meetings, e-mails, letters, etc. Further, the Guidance
recommends distributing funds to the agent in inslalments rather than in a lump sum. Similarly, the

charity should make sure that it can distinguish the funding of its activities through the agent from the
other activities of the agent.?"’

Moreover, the case Bayit Lepletot v Minister of National Revenue establishes that a Canadian charity

- can carry out its own charitable activities through a foreign agent, but that agent must be the actual

person that conducts the charity’s activities in the foreign country. However, the judgment in that case
did aliow for the charity’s agent to sub-contract work to a sub-agent,

B. Analysis
1. The Charity had an Agency Relationship with the Agent

The Charity agrees with the CRA’s assertion in the Audit Letter that during the Audit Years, the Charity
had an agency relationship with the Agent.?'® This relationship is evident not only in the Agency
Contract, but also through the actions of the Agent and the Charity during the Audit Years.

Over the decades long relationship between the Agent and the Charity, the Agent has always acted as
the Charity’s agent in Israel. The Agency Contract is a written representation of this relationship, and
although unsophisticated and vague, it is a binding document.

The Charity relied on the Agent to enact its charitable activities in Israel, and the Agent followed
through. The Charity requested documents and information from the Agent on a datly basis, and
received the requested information in a timely manner. The Agent assisted the Charity in supervising
the Selected Projects in srael, and was always on call to assist the Charity.?'" These facts are all
evidence of the agency relationship between the Charity and the Agent.

2. The Charity maintained Direction and Control over its resources

The Charity maintained direction and control over its resources, and supervised the Agent and the
Selected Projects very closely.

The Charity meets the criteria of the list from C(G-002 replicated above: the Charity determined how the
Indigent Workers would be paid, decided how to relieve the poverty of the indigent Workers, chose the
area in which the payment occurred, determined who was paid, and only released funds to pay the
salarics of the Indigent Workers if the Charity determined that it was required and that real progress was

Wibidatss 7.5,76,7.7.

28 Exhibit D{$0) - Letter from CRA lo_JNF Canada) re Audit of
INF Canada for 2011 and 2012 (May 12, 2016), at 5.

% See Schedutes Cand D.
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aceurring on the particular Selected Project.*

Looking at the broader results of the Charity's work, the Charity maintained direction and control over
not just the paying of the Indigent Workers, but also the Selected Projects. The Charity made the final
decisions aver which projects were suitable for support, and the Selected Projects were a resuit of its
own rigorous process of vetting, designing, supervising and fundraising.

Further, the Agent reported back to the Charity on all important decistons made with the Charity’s
funds. Of primary importance to the Charity was that the Indigent Workers were being paid, and the
Charity received the payroll of the Indigent Workers labouring on the Selected Projects®?!, and had
access to the records relating to the Indigent Workers by request™, particularly the assurance of the
Agent that the Indigent Workers were recruited from the Eniployment Bureau. a povernment agency

ki)

that assists the poor and chronically unemployed.

The Charity also kepi close supervision the Agent’s work by reviewing the Sclected Projects in person.
by maintaining CANISCOM as their representative in Israel, and by keeping in daily contact with
employees of the Agent 1o review the Selected Projects and ensure that the Agent was carrying out the
Charity's work to their specifications.

C. Conclusion

The Charity submits that it had a valid agency relationship with the Agent. The Agency Contract,
although unsophisticated, is evidence of this relationship. and the actions of the Charity and the Agent
further confirm the agency relationship.

The Charity executed its charitable projects and charitable activities through the Agent. However, the
Charity maintained direction and control over the Agent and the use of its funds. This is demonstrated
through the Charity’s control over the projects that it supported. and the rigorous mvolvement of ils
staff. senior management. and CANISCOM in the selection. design, and implementation of the
charitable projects. The Charity’s process for controiling the flow of funds and regular contact with the
Agent’s Canada Desk and Finance Department is further evidence of the direction and control that the
Charity exercised over its Agent and the Selected Projects.

=0 See Schedules C and D.

' Exhibit H(11) and H(12) — KKL Payroll PDF i and 2: and Exhibits H{13}-(36) — Charts of individval worker salary
payments {January 2011 — December 2012}.

2 Exhibit H(2) - Records of 3 different indigen! workers previding examples of the procedures and forms required for
hiring  indigent workers. A translation of the document intoe English is available at 1he following iink:
hitp:-taainisrael blogspot.coltl 20 [0 E form-10! -for-emplovees-20 Ld-versionhunl

=¥ Exhibit H{8) - Sample indigent worker referral form from the Israeli Employment Bureau: and Exhibit H(3) - Letier from

Head of The Ficld Employees Departinent, JNF to_Mana&er Finance Departinent, re criteria for
— ' : = ¢ ! ‘ 1
determining field employees (November 2, 20[4). P I
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V. DETAILED RESPONSE - SUBMISSIONS IN RESPONSE TO AUDIT LETTER

Al Whether the Charify failed to be constituted and operated for exclusively charitable
purposes [Audit Letter section 1]

a. CRA'’s position

The Charity did not devote its resources exclusively to activities in support of charitable purposes on the
basis of the following propositions:

(1)  The Charity’s objects are broad and vague, but the Charity was cautioned at the time of
registration 1o restrict itself to charitable activities.

{2)  The only activity of the Charity was employing Indigent Workers in Israel and this activity does
not further the Charity's formal purposes nor is it a charitable purpose per se.

(3) The Charity appeared to be pursuing other unstated non-chatitable purposes as evidenced in the
Mission Statement.

(4) The Charit-y is not established for exclusively charitable purposes.

b. The Chanty's reply

The Charity was constituted and operated exclusively for charitable purposes. 11s primary purpose is the
relief of poverty. a judicially accepted charitable purpose, and its sole activity is ensuring the
employment of the Indigent Workers by paying their salaries, which directly furthers its primary
purpose.

With respect to the first and second propositions, as stated in Part 11 above, at the time of the registration
of the Charity, the Charity described in writing the nature of its charitable activities to the Department
of National Revenue and was informed in writing at that time that providing employment to indigent
labourers such as the Indigent Workers was a valid charitable activity n the pursuit of its charitable
purpose of relieving poverty.”! As described in detail in Part U of this letter, the Charity has restricted
itself to this activity since that time.

As demonstrated in Part 1} of this letter, the Minister’s decision at the time of registration was correct
as a matter of law: ensuring the employment of the indigent Workers by paying their salaries is a vaiid
activity because it furthers the relief of poverty, a recognized charitable purpose. The Charity’s formal
purpose, as stated in its letters patent of incorporation and its articles of incorporation, is to raise

 Exhibit D{2) - 1967 Letters between Department of Nationa! Revenue and JNF Canada re qualification as a charitable
organization {1967).

Page 76



voluntary contributions “to be used for charitable purposes ... throughout Canaca and elsewhere.” Since
the relief of poverty of Indigent Workers is a charitable purpose, the Charity’s activity of ensuring the
employment of the Indigent Workers by paying their salaries furthers the Charity's formal purposes.

As stated by the CRA in the Audit Letter, the Charity's activity in lsrael was providing employment to
“individuals that are poor” by paying their salaries.*”® The CRA’s audit revealed that the funds were
indeed used for their stated purpose of paying the salaries of the Indigent Workers. The principal reason
the Charity pursues its charitable purposes through paying the salaries of the Indigent Workers is
because many of the Sclected Projects are developmental in nature and result in lasting improvements in
the land of Israci. In the past, the Charity has not taken ownership of the lasting improvements because
it was able to justify all of its expenditures as expenditures in the relief of poverty — ensuring the
employment of the Indigent Workers by paying their salarics. Nonetheless, as demonstrated w Part [1 of
this letter, all of the Selected Projects in the Audit Ycars were exclusively charitable i nature, and
therefore. also, in pursuit of the Charity’s formal purposes.

Further, descriptions of the Sclected Projects are used in the Charity's fundraising appeals. Experience
shows that donors wil! provide funding for charitable projects that are described in terms of outcome. It
is lrue that the Charity commits to project outcomes in tts donor appeals, but. as stated. it is also true
that the Charity achieves these charitable outcomes entirely through paying the salaries of the Indigent
Workers,

With respect to the third proposition, the Mission Statement is fully consistent with the Charitable
Objects. The first statement affirms the connection to the land of [srael and to the Agent and the historic
work of the Agent in “redeeming” the land of Israel. As argucd above in Part 1| of this letter, the action
of “redeeming™ the land of Israel is based in the foundational commitment of the Jewish religion.
“Redeem™ means rendering the land true to its purpose, namely, making the land of Israel a place where
the Jewish people can thrive and live in accordance with the promise of the covenant as a people. The
second and third staterments in the Mission Statement are to like effect,

The suggestion ut the first statement of the Mission Statement — that the mission is to provide funds to
the Agent — is unfortunate. The suggestion that funds are simply provided to the Agent is belied by the
fact that the Charity exercises extensive direction and control over the use of the Charity’s funds in
Israel, as described in Part 11 of this letter,

With respect to the fourth proposition, it is clear from the foregoing arguments that the Charity ts
currently established for exclusively charitable purposes.

35 Exhibit D(10) - Leter from CRA 1o | NG - C:n:da) re Audit of INF Canada for

20110 and 2012 (May 12, 2016), at 7- 8.
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C.

Compliance Propusal

The Charity’s charitable purposes are broad and are not in accord with the current standards imposed by
CRA as a condition of registration on new applicants. Although exclusively charitable. as required by
law, they could be made more specific. To this end, subject to CRA’s views in this regard, the Charity
proposes that its objects be amended and restated as follows:

1.

2.

[ 8 ]

9.

10.

To relieve poverty by providing employment to individuals who are indigent and unemployable.

To advance education by providing courses, seminars, and workshops about Judaism and Jewish
values such as Kial Yisrael (the community of srael), Kol Yisrael arevim zeh lazeh (all Jews are
responsible for one another), Tzeduaka (righteousness, social justice), and Tikkun Olam (repairing
the world). to encourage and promote the development of Jewish life in Canada and in Israel for
the purpose of linking the Jewish people to the land of [srael.

To publish educational materials on Judaism and Jewish values, culture, and society for use in
schools and educational program settings, linking the Jewish people to the land of Israel.

To provide the necessities of life, including counseling and outreach programs, to victims of
disasters in lsrael, including such examples as earthquakes, hurricanes, terrorism, and war.

To provide counseling and other support services for refugees and immigrants to lsrael fram all
parts of the world, with particular emphasis on resettlement, language training, employment
training, and education.

To manifest, promote, sustain, or increase belief in the practices associated with the Jewish
religion and its fundamental values, and in particular those practices and values that are
associated with the role of the land of Israel in Judaism, and with the responsibility of Jews for
one another.

To redeem the land of {srael by engaging in projects to develop and preserve its land, historical
sites, and resources by addressing ecological and environmental issues including reforestation
projects, building public parks, improving natural waterways, maintaining historical sites, and
alleviating the causes and effects of pollution in the environiment.

To engage in projects that improve the civic environiment, including the construction of public
works and facilities and resources for the disabled such as reservoirs and dams and public
amenities such as shelters for persons in need, parks, and community centres,

To educate the public about anti-Semitism and its dangers.

To gitt funds to qualified donces as defined in subsection 149.1(1} of the Income Tax Act,

The Charity has undertaken a review of its operating principles and, subject to the views of CRA,
intends to pursue these objects in the following manoer:
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The Charity will continue to pay the salaries of the Indigent Workers but will not rely on this
charitable purpose exclusively.

The Charity will devote some of its resources to projects that result in lasting improvements in
the land of Israel. Depending on the nature of the outcome or the asset produced, the Charity
may take an ownetship interest, as permitted under Isracli law, and usc the improvement or
ensure that the improvement is used for charitahle purposes for its entire economic life. In other
situations, where the outcome or asset. because of its nature. must be owned by an Israeli entity,
the Charity will take all steps necessary fo ensure that the outcone ot asset is used for
exclusively charitable purposes. In all cases. the Charity will comply with CRA’s guidance, as
described in Part {11

The following examples illustrate the proposed approach:

The Charity enters a joint venture with an Israeli charity to build and operatc a shelter for
mistreated women. The [sraeli charity might own the land or the land might be owned by
the Agent or by the state of Isracl or a local government. The Charity constructs the
sheiter and takes a long term lease on the land if it does not or cannot own it. The sraeli
charity vperates the shelter, The Charity exercises continuing control aver the use of the
facility through the joint venture agreement, but does not otherwise contribute (o
operations. If the facility ceases to be used for its charitable purposes, the economic
value of the facility reverts to the Charity and is redeploved to another charitable purpose
or is realized.

The Charity engages in a rcforestation project in a national park, a local park, or a
community struck by forest fires. The trees and the forests are owned by whoever owns
the land. The Charity takes legal measures to ensure that the forest is not available for
private use or profit and that it remains in the public domain.

The Charity with others builds a reservoir (o provide potable water to a community, The
Charity ensures that the reservoir remains a public work that is uscd for the benefit of the
public,

The Charity with others builds a park in a community on land that is owned by the
municipality. The Charity ensures that the park remains a public amenity.

The Board intends to pass a resolution to adopt an olticial Mission Statement that will replace the
unofticial Mission Statement. The official Mission Statement will conform to and express the proposed

Objects, as approved by the CRA, and make it clear that the Charity does not gift funds to non-qualitied
donees.
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B. Whether the Charity failed to devote resources to charitable activities earried on by the
Charity itself [Audit Letter Section 2}

1. Whether there was a lack of direction and control over the use of resources or gifting to
non-qualified donees {Audit Letter Section 2.1]

a. CRA’s position

The Charity did not exercise continuous direction and control over the use of its funds by the Agent for
specified projects on the basis of the following propositions:

{1}  The Agent is a general contractor responsible for the construetion of infrastructure. The Agent is
not a qualified donee.

2) The Agency Contract is not sufficiently detailed.

3) CANISCOM functions as a second beard of directors.

(4)  The Charity transfers tunds dircctiy to the Agent without veritying the progress on projects.
(5)  Evidence showing direction and control of the Agent through CANISCOM is missing.

{6) The Charity did not have an active role in iis projects in Israel and merely transferred funds to
the Agent to use for the accomplishment of the Agent’s own programs.

b. The Charity's reply

The Charity exercised continuous direction and control over the use of its funds through CANISCOM,
through the Charity’s own employees. and through its agency relationship with the Agent.

With respect to the first proposition, the Charity is aware that the Agent is not a qualified donee. The
Charily was aware at all relevant times that it was obliged to maintain direction and control over its
resources in Israel. As described in Part 1f of this letter, the Charity did maintain direction and control of
its resources in Israel.

ft is not accurate to describe the Agent as a general contractor responsible for the construction of
infrastructure in Israel. The Agent is accurately described in Part I of the letter: the Agent’s origin and
history demonstrate its pivotal role in the resettiement of the Jewish people in lIsrael nearly two
thousand years after their expulsion. The Agent’s history and mission demonstrate a richer global
mission in the advancement of the Jewish people.
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As stated by the CRA in the Audit Letter, “[the Agent] acts as [the Charity’s] agent in Israel”.**® The
Agent was engaged as the Charity’s agent because of the affinity of the two organizalion’s purposes.
The Charity. from its inception, has been the Canadian vehicle for such of the purposes of the Agent as
are exclusively charitable. The Agent, from the inception of the Charity. has been the Charity's agent in
the pursuit of its charitable projects in Israel.

With respect to the second proposition, the text of the Agency Contract is not reflective of the level of
direction and control that the Charity exerts over its resources in Israel. The level of direction and
control in fact is described in Parl 11 of this letter, and includes: the activities of the Canada Desk: the
activities of CANISCOM: the reports regarding the CANISCOM Account; the type and trequency of
employec and senior management trips to Israel o supervise the progress of the Sclected Projects; and,
the participation of the Charity with other affiliates of the Agent in the design and operation of projects
in israel.

Wilh respect to the third and fourth propositions. it is not accurate to describe CANISCOM as a second
board of directors. It is clear from the description of CANISCOM in Part It that CANISCOM is a
committee of the board of directors of the Charity that functions as the Charity’s eyes and ears in Israel,
maintaining continuing supervision of the Agent through frequent contact with the Canada Desk. The
Charity therefore maintains continuing supervision of the projects through its committee. CANISCOM,
and through the frequent trips by Charity employees, as described in Part 11 of this letier. It is entirely
inaccurate to claim that the Charity does not inquire about the progress of its projects and that it simply
transfers its tunds to the Agent: the Charity verifies progress before sending any tunds to the
CANISCOM Account. Progress is supervised through Senior Management Inspections. Staff Trips.
communications with the Canada Desk, and CANISCOM reports: see Part 11

With respect to the fifih and sixth propositions, although written evidence may not be fuisome. there is
abundan! evidence, as described in Part I, of ongoing consistent communication between the
emptoyees of the Charity — through phone, email and visits — and CANISCOM and the Agent. The
Charity, through its employees and CANISCOM. played an exceptionally active role in the design and
implementation of all of its charitable projects. The Charity does not provide funds to the Agent for the
Agent’s own projects — the Charity itself selects, designs and supervises the Selected Projects. The
Charity’s funds are used only for the salaries of the Indigent Workers labouring on the Selected
Projects, and the Charity keeps careful watch over the Selected Projects. The Charily, while affiliated
with the Agent, takes pride in its accomplishments. promotes and fundraises on the basis of the Selected
Projects, and attributcs credit to its donors and itself only for the Selected Projects. It s of enormous
importance to the Charity, the Board, members of the Charity, and donors to the Charity that the Charity
receive credit for the results of the Charity’s own charitable work, which is distinct, although sometimes

2 Exhibic D 10) - Letter from CrA to | N - "1 e it of

INF Canada for 2017 and 2012 (May 12, 2016), a1 5.
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shared, from the work of the Agent or of other foreign charities affiliated with the Agent such as the
Jewish National Fund (America) or the Jewish National Fund (United Kingdom).

c. Campliance Proposal

The Charity proposes to enhance its direction and control over the use of its funds by increasing
reporting  requirements from CANISCOM and the Agent and by updating its relationship with
CANISCOM and the Agent with formal, written contracts and requirements. The Charity will do this
by:

Entering a new Agency Agreement with the Agent, along the lines contained in Schedule E;

Establishing new terms of reference and protocols for CANISCOM; and,

In particular, requiring quarterly reports from the Canada Desk and CANISCOM;

2. Whether there was a failure to devote resources to charitable activities [Audit Letter
Section 2.2]

a. CRA’s position

The activity of employing Indigent Workers in Israel does not constitute operating for charitable
purposes.

b. The Charitv’s reply

As explained above in subsection A(b), the activity of ensuring the cmployment of the Indigent
Workers by paying their salaries is in furtherance of the refiel’ of poverty, a judicially accepted
charitable purpose. This proposition is demonstrated in Part 11l of this Letter.

C. Compliance Proposal

The Charity proposes to change the scope of its charitable programs as elaborated in subseetion A(c).
The Charity will continue to pay the salaries of the Indigent Workers, but will also be engaging directly
in charitable projects in Israel as described,

C. Whether there was a failure {0 maintain adequate books and records | Audit Letter section
3
a. CRA’s position

The Charity did not maintain adequate books and records to substantiate that its resources were devoted
to its own charitable programs, and did not maintain records of certain travel expense reports with
sufficient detail to demonstrate that the claimed expenses were conducted in pursuit of the Charity’s
charitable purposes.
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b. The Charity’s reply

Through the Agent, the Charily maintained sufficient books and records to substantiate that its funds
were devoted to its sole charitable program, which is the payment of the salaries of the Indigent
Workers. These records are described in Part 11, and inciude payroll documents™. progress reports™®.
Indigent Worker applications®’, records relating to the CANISCOM Account™ . and charitable
submissions by fsraeli Charities®.

With regards to the expense reports. the Audi Letter states that the expense reports did not indicate the
date of travel, the purpose, the departure address, the destination address or the total distance travelled.
The expense reports provided to the CRA do clearly contain the date of travel and the total distance
iravelied. However, the Charity concedes that, by only designating cities rather than specific addresses
in those cities and by not outlining the purpose of the travel, its expensc reports in 2011 and 2012 were
jacking.

c. Compliance Proposal

As stated above. the Charity proposes to enhance the reporting requirements from its subsidiary
CANISCOM and the Agent, and to develop formal reports for Senior Management [nspections.
Furthermore, the Charity proposes to ensure that its future expense reports meet the required standard of
the CRA by including the departure address, the destination address and the purpose of travel.

V1. CONCLUDING SUBMISSIONS

Based on the foregoing, the Charity submits that it would be appropriate for the CRA to mpose any
penalties or suspensions, or to give notice of its intention to revoke the registration of the Charity. The
Charity submits that it has complied with its obligations under the fncome Tax Act and the common law
to the best of its knowledge and with the informed consent of the CRA. The Charity submits that the
iegal arguments above and the attached Exhibits and Schedules support this position. Should the CRA
have any questions or require more documents, we ar¢ happy 1o answer any questions refating to the
Charity’s activities. policies and history. and will provide any documents required.

=7 Exhibits H{5) — H(40) — [documents related 1o the payment of indigent workers].

23 Bxhibit E(1} - Sample email of project progress update, re ALUT Stage 2 (March 201 [}; and Exhibit £(2) - Sample email
attachment of project plans, re ALLT Stage 2 (March 201 1).

™ Exhibit H(2) — Records of 3 different indigent workers providing examples of the procedures and forms required for
hiring indigent workers.

=0 Exhibits F(8) ~F(10) — [sample confirmations of remittances to CANISCOM accountf; F(12) —- F{i7) - [Quarterly reports
of transfers to CANISCOM account (201 {-20(2)]: and Exhibits F{E8) - F(20) - {CANISCON{ bank account records and
lists of remittances (201 1-2012)].

“H Exhibit E(6) -- Third Party Contractor contract, Edible Gardens project (201 1),
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Notwithstanding this submission, the Charity wishes to work with the CRA and seeks to ensure that its
protocols, policies and record-keeping are fully up-to-date with the CRA’s requirements for Canadian
charilies. As detailed in Part V above, the Charity proposes that it update its protocols, policies, and
record-keeping, and is open to entering into a Compliance Agreement with the CRA.

Sincereiy,
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SCHEDULES

List of Selected Projects categorized by charitable purpose (2011}
List of Selected Projects categorized by charitable purpose (2012)
Certified Statement of

Certified Statement of

Proposed Agency Agreemeit

Proposed Objects




# -

SCHEDULE A
2011 Selected Projects
I ENVIRONMENT

1. ACACIA TREES

2 CARMEL FOREST FIRE

JNF has begun its campaign to restore the burnt forest and make
preparations for replanting the damaged areas

3. CLEAN UP ISRAEL
4

GATEWAY TO THE NEGEV

JNF is developing a greenbelt around Beer Sheva. The objective is to create a green environment
appropriate to the desert know as ‘savannization’.

5. HULA VALLEY ARBORETUM

This project will create a focus for educational tours and visits from students, as well
as areas 10r visitors 1o plant trees.

8. MAOCF

-Coilaboration and participation are undoubtedly the easiest way to ensure l!al l!e

project will eveiop independently, when direct JNF participation
diminishes.

JNF realizes that education is the key fo successiu
integration into Israel society and has decided to meet this challenge head on, preparing a unique
program for working in schools with a majority of olim the student body.



7. PERES PEACE INSTITUTE

8 SDEROT RECYCLED WATER RESERVOIR

9. SHOMERA - GREYWATER RECYCLING INITIATIVE

The Greywater Recycling Initiative is a partnership between JNF/KKL and Shomera For A Better
Environment, an Israeli organization dedicated to creating health, sustainable urban
. environments. Its goal is to set a precedent of an authorized greywater recyciing facility in an
urban setting which will comply with strict Ministry of Health guidelines for the re-use of the water
thus generated.

10. SOUTHERN ARAVA RECYCLED WATER

The goal will be to formulate irrigation
recommendations based on the research resuits. Contributions to this project will support an
integrated study of both ecological and economic importance. It combines a solution for
wastewatar disposal — one of the most pressing environmenta! problems in the world taday, with
improving crop yields — the major source of income in the scuthern Arava.

. PUBLIC WORKS

1. NAHAL ALEXANDER RIVER RESTORATION PROJECT




Auxiliary projects developed aiong with the river’s restoration include:

The establishment of the Yad Hannah purification plant and the Emeq Hefer reserveirs, a
combination that prevents the pollution of Nahal Shehem and Nahaij Alexander and enables fresh
water to flow in the riverbed. A recreation area and picnic facilities at the entrance to a model
stream with three small dams that regulate the height of water flowing into the streams, developed
riverbanks, plantings and warm ponds for wildlife. A scenic trail along the streambed, from the
Eucalyptus Recreation Area until Turtle Bridge that is easily accessible for pedestrians, bicyclers,
as well as by the wheelchair bound.

2. BIRIYYA FOREST, SCENIC ROAD & NEVORAYA SYNAGOGUE

tn order to make it more accessible to tourists, the road
must be widened, paved and repaired. With the funds raised, lookouts will be buit and a 6 km
section will be fully developed.

3. HALUTZIOT

JNF is planning to deveiop the entrance to Naveh — Halutziot, including landscaping the sides of
the approach road to the community. The new entrance wilt create a pleasant and attractive

environment to welcome visitors to the community. _

This project is part of JNF's ongoing involvement with the community. The project includes
earthworks (clearing, filling, paving), paths, sidewalks, plazas and steps. Several architectural
motifs will be developed: sculpted walls, artistic lettering for the community’'s name and an
irrigation system will be instailed. Landscaping will include planting and lighting

4, YERUHAM WASTEWATER TREATMENT

JNF and the Yeroham municipality have joined forces to solve the problem. The new wastewater
treatment plant will provide an ecological solution for the park, and can purify approximately one



million cubic meters of water a year. By creating a state-of-the-art wastewater treatment facility
it will meet the needs of the park and the town.

5, THE JOE AND WOLF LEBOVIC TEL AVIV-JERUSALEM BICYCLE TRAIL

The path passes through
scenery including a flowing river, JNF forests, natural fields and groves.

6. MISHMAR HAY ARDEN RESERVOIR

7. NAVEH HALUTZIOT

JNF is planning fo develop the entrance to Naveh — Halutziot, including landscaping the sides of
the approach road fo the community. The new entrance will create a pleasan! and attractive
environment o welcome visitors to the community.

This project is part of JNF's ongoing involvement with the community. The project includes
earthworks (clearing, filling. paving), paths, sidewatks, piazas and steps. Several architectural
motifs will be developed: sculpted walls, artistic lettering for the community’s name and an
irrigation system will be installed. Landscaping will inefude planting and lighting

8. NE'OT SEMADAR ECOLOGICAL WASTEWATER TREATMENT FACILITY

The constructed wetland JNF created provides a solution for the disposal of the wastewater of
Kibbutzim Ne'ot Semadar and Neve Harim.

S. OFAKIM PERIMETER CYCLING TRAIL

JNF
is developing an eight-kiiometer cycling trail around the city of Ofakim, together with local cycling
enthusiasts. The single-widith track begins by the local shopping center and then passes along
Nahal Patish, Nahal Ofakim, through Qfakim Forest, and on to Patish Fortress.
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10. RESTORERS OF JERUSALEM

Since
statehood, the Jewish National Fund, Israel’s leading environmental organization, has continued
protecting Israel's ecology and remains committed to sustainable development. The JNF is
always focusing on its important task of planting trees, establishing reservoirs, building roads,
draining swamps and dozens of other ways of preparing the land for usefui habitation and
cultivation. Now the JNF is being asked for its assistance in the physical improvement of the old
city walls.

11. SHECHAFIM

12. GREEN SUNDAY (MILES OF TREES)

he new roads,

together with forestation “Miles of Trees” project being carried out by JNF, will provide security for
residents and students traveling in the area.”

ll. EDUCATION

1. HULA SCHOLARSHIP




. COMMUNITY DEVELOPMENT OR ECONOMIC DEVELOPMENT

1. ASPER COMMUNITY ACTION CENTRES

2. ALUT - THE ISRAELJ SOCIETY FOR AUTISTIC CHILDREN

3. ALUT- BEERSHEVA - ISRAEL!I SOCIETY FOR AUTISTIC CHILDREN

The first village for autistic young adults in Beersheva will be built in conjunction with Alut. The
JNF will be preparing the infrastructure as well as all the landscaping of the community. The
complex will house 6-8 residential buildings, each having 6-8 apartments units. There will be
dining. recreational and other facilities which will enable the young adults to live in a highly
superyised but family-like environment, promoting independence and safety.

4. BLUE VALLEY PARK AT ZEFAT

KKL-JNF is planning a park in Blue Valley that will serve both local and foreign visitors in
the Zefat area The park will have two entrances, one for pedestrians and one for vehicles. The
project will include a parking lot, restoration of the terraces, paths and leisure areas near the
water.

5. EDIBLE GARDEN

The Edible Garden is a community gardening project for Ethiopian-Israeli teenagers and their
parents, to strengthen each generation of the community on a variety of levels.

6. HATSOR HAGELILIT — HILLEL LANDSMAN PARK

JNF together with the Ministry of Construction & Housing, the Hatsor Local Council and {srael
Lottery are developing a park in Hatsor HaGelilit which is situated in the Upper Galilee a few
kilometers east of Tsfat and close to Rosh Pina. They will provide a central park facility for the




town whereby they will strive to improve the quality of kife of their residents. The park will
enhance the sense of civic pride and provide space where residents of alt backgrounds can
mingle and enjoy their leisure and recreation time.

7. KADIMA TSORAN RECREATION AREA

8. KiBBUTZ HAHOTRIM - SPORTS FIELD

KKL/JNF is planning to develop a sports field at the Yafit Park complex in Kibbutz HaHotrim in
the northern Carmel coast. The project will be an additional element in the park - a multi-
functiona! sports field where the kibbutz residents’ can enjoy games of futsal, volleyball and
hasketball. When the park will be complete, it will provide adults, young people and children with
a pleasant, green shady site for spending their free time outdoors. Up to now, the kibbutz had no
such site, and it will markedly contribute to the residents’ quality of life. Development of the sports
field will include earthworks, paving, acrylic paint for the sports field, perimeter fencing and lighting

9. MOSHAV GOREN RECREATION CENTER

The JNF playground in Moshav Goren in the northern Galilee is designed to meet the needs of
children with physical disabilities. The chosen site is an old grove in the center of the community.
Many of the facilities in the playground are adapted for use by chiidren with physical disabiiities,
inciuding special seesaws and a wheelchair-accessible ramp leading onto a large play structure.
The playground will also include a family seating aréa with benches, picnic tables (some
wheelchair-accessible).

10. NES HARIM CAMP

JNF is proud
to be a partner with all our supporters in Winnipeg to establish this program and help to increase
the quality of life for those who have special needs in Israel.

11.  ASHDOD MEDICAL CENTRE CALM CORNER




12. RAMAT DAVID AFB RECREATION AREA

KKL-JNF established
pleasant, shady meeting points with greenery and picnic tables so famity can visit with their loved
ohe comfortably and enjoyably. It has also been equipped with playgrounds for children.

13. YAIRR & D STATION (VISITORS CENTRE) AT HATZEVA

Yair Research and Development station at Hatseva in the central Arava forms part of the network
of agricultural R & D stations developed and supported by JNF throughout the country. JNF now
plans to convert one of the hothouses at the station into an agricuitural tourism center for visitors
traveling the Arava highway.

14. YEDIDIM




SCHEDULEB
2012 Description of Projects Supported in the Year

L. PRESERVATION OF THE ENVIRONMENT

1. ACACIA TREES

v 2. ALEXANDER RIVER RESTORATION PROJECT

3.  RESEARCH INTO RECYCLED WATER FOR DESERT AGRICULTURE
(AQUAPONICS)

The goal will be to formulate irrigation
recornmendations based on the research results. Contributions to this project will support an
integrated study of both ecological and economic importance. it combines a soiution for
wastewater disposal — one of the most pressing environmental problems in the world today, with
improving crop vields ~ the major source of income in the southern Arava.

4. GATEWAY TO THE NEGEV

JNF is developing a greenbetlt around Beer Sheva. The objective is to create a green environment
appropriate to the desert know as 'savannization’.

5. GREENHOUSE CULTIVATION SYSTEM - ENERGY - WISE FARMING IN
THE DESERT




6. HULA VALLEY ARBORETUM

This project will create a focus for educational tours and visits from students, as well
as areas for visitors to plant trees.

7. MAOF

Collaboration and parficipation are undoubtedly the easiest way to
ensure that the project wil ' to expand and develop independently. when direct JNF
articipation diminishes.

JNF realizes that education is the key
to successful integration into Israel society and has decided to meet this challenge head on,
preparing a unigque program for working in schools with a majority of olim the student body.

8. PERES PEACE INSTITUTE

9. SDEROT RECYCLED WATER RESERVOIR

10. SHOMERA GREYWATER RECYCLING INITIATIVE

I The Greywater Recycling Initiative is a partnership between JNF/KKL and Shomera For A Better
Environment, an Israeli organization dedicated to creating health, sustainable urban
environments. Its goal is to set a precedent of an authorized greywater recycling facility in an
urban setting which will comply with strict Ministry of Health guidelines for the re-use of the water
thus generated.

Il. PROMOTION OF HEALTH




1. SHNIER NATAL ISRAEL TRAUMA CENTRE

. PUBLIC WORKS

1. ARAVA PEACE ROUTE

KKL/JNF is adding 16km of road to the existing route, In order to complete this project, fand
mines will have to be carefully removed from the route. This new route will enhance access t0

and from farmers' fields. It will improve security and inspire tourists to explore the beautiful
scenery of the region.

v 2. AYALON - CANADA PARK

As its name implies, Ayalon-Canada Park is supported by JNF Canadian friends and
is their flagship project in the country.

3. BIRIYYA FOREST, SCENIC ROAD & NEVORAYA SYNAGOGUE

In order {0 make it more accessible to tourists, the road




must be widened, paved and repaired. With the funds raised, lookouts will be buitt and a 6 km
section will be fully developed.

4. HALUTZIOT

JNF is planning to develop the entrance to Naveh — Halutziot, including landscaping the sides of

the approach road to the community. The new entrance will create a pleasant and altractive
environment to welcome visitors to the community,_

This project is part of JNF's ongoing involvement with the community. The project includes
earthworks {clearing, filling, paving), paths, sidewalks, plazas and steps. Several architectural
motifs will be developed: sculpted walls, aristic lettering for the community’s name and an
irrigation system will be installed. Landscaping will include planting and lighting

8. HATSOR HAGELILIT — HILLEL LANDSMAN PARK

JNF together with the Ministry of Construction & Housing, the Hatsor Local Council and Israel
Leftery are developing a park in Hatsor HaGelilit which Is situated in the Upper Galilee a few
kilometers east of Tsfai and close to Rosh Pina. They will provide a central park facility for the
town whereby they will strive to improve the quality of life of their residents. The park will enhance
the sense of civic pride and provide space where residents of all backgrounds can mingle and
enjoy their leisure and recreation time. :

6. THE OTTAWA RECREATION AND PICNIC AREA IN THE LAHAV FOREST

7. THE JOE AND WOLF LEBOVIC TEL AVIV-JERUSALEM BICYCLE TRAIL

The path passes through
scenery including a flowing river, JNF forests, natural fields and groves.

8. NAVEH

JNF is planning te develop the entrance to Naveh — Halutziot, including landscaping the sides of
the approach road to the community. The new enirance will creale a pleasani and attractive
envirfonment fo welcome visitors {o the community.
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This project 18 part of JNF's ongoing involvement with the community. The project includes
earthworks (clearing, filing, paving), paths, sidewalks, plazas and steps. Several architectural
motifs will be developed: sculpted walls, artistic lettering for the community’s name and an
irrigation systemn will be installed. Landscaping wil inciude planting and lighting.

9. NE'OT SEMADAR ECOLOGICAL WASTEWATER TREATMENT FACILITY

The constructed wetland JNF created provides a solution for the disposal of the wastewater of
Kibbuizim Neot Semadar and Neve Harim.

10. OFAKIM PERIMETER CYCLING TRAIL

JNF
is developing an eight-kilometer cycling trail around the city of Ofakim, together with local cycling
enthusiasts. The single-width track begins by the local shopping center and then passes along
Nahal Patish, Nahal Ofakim, through Ofakim Forest, and on to Patish Fortress.

11.  RAANANA PARK

12. RAMOT MENASHE PROMENADE

Constructed by the Megiddo Regional Council with the assistance of KKL/JNF, it will be a leisure
time venue for family walks and youth and community activities, as well as bicycle races.

13. RESTORERS OF JERUSALEM

Since
statehood, the Jewish Nafional Fund, Israel’s leading environmental organization, has continued
protecting lsrael's ecology and remains commiited to sustainable development. The JNF is
always focusing on its important task of planting trees, establishing reservoirs, building roads,
draining swamps and dozens of other ways of preparing the land for useful habitation and
cultivation. Now the JNF is being asked for its assistance in the physical improvement of the oid
city walls.




14. TEL NOF AIR BASE- LANDSCAPE DEVELOPMENT

V. ADVANCEMENT OF EDUCATION

1. CONSERVATORY AT THE CENTRAL ARAVA COMMUNITY CENTER

Our goal is to build a Conservatory within The Central Arava Regional Community Center. This
will allow all music students 1o culiivate their skills. CuMlural and artistic education, play an
important role in the nurturing, socially active, cooperative citizens and in promoting a vibrant
redion with an appreciation for diversity and humane values.

2. HULA GUIDE

3. STEINHARDT MUSEUM OF NATURAL HISTORY

V. PROMOTION OF COMMUNITY ECONOMIC DEVELOPMENT




1. AKKO BOTANICAL GARDEN

2. BESOR RESEARCH AND DEVELOPMENT

BNEI NETZARIM

With the help of SNF, this barren fand has begun to prosper. You can helip establish a
Centre to accommodate the neads of their children and youth.

4, EDIBLE GARDEN

The Edible Garden is a community gardening project for Ethiopian-lsraeli teenagers and their
parents, to strengthen each generation of the community on a variety of levels.

-5, HALUZIT




6. KADIMA TSORAN RECREATION AREA

7. MOSHAV GOREN RECREATION CENTER

The JNF playground in Moshav Goren in the northern Gaitlee is designed to meet the needs of
children with physical disabilities. The chosen site is an old grove in the center of the community.
Many of the facilities in the playground are adapted for use by children with physical disabilities,
including special seesaws and a wheelchair-accessible ramp leading onto a large play structure.
The playground will also include a family seating area with benches, picnic tables (some
wheelchair-accessible),

8 THE PEACE ORCHARD IN SATAF

The Peace Orchard is being planted by children from Jewish and Arab schools in Jerusalem.
KKL/JINF is operating this project, which involves both developing social relations and learning
about our shared agricultural heritage. It is intended for children from grades 5 and 6 from Jewish
Schools in West Jerusalem and Arab Schoois in East Jerusalem. Sataf is located just outside
Jerusalem in the Judean Hiils.

The Peace Orchard Project will connect peaple and cultures. The focus on sustainable agricutture
is especially meaningfuf in an age of globa!l warming. The children will benefit from KKL/JNF's
years of knowledge about afforestation.

9. RAMAT DAVID AFB RECREATION AREA

KKL-JNF established
pleasant, shady meeling points with greenery and picnic tables so family can visit with their ioved
one comfortably and enjoyably. It has aiso been equipped with playgrounds for children.

10. WORLD ZIONIST ORGANIZATION




11. YAIRR & D STATION AT HATZEVA(VISITORS CENTRE

Yair Research and Development station at Hatseva in the centrai Arava forms part of the
network of agricuitural R & D stations developed and supported by JNF throughout the country.
JNF now plans to convert one of the hothouses at the station into an agricultura! tourism center
for visitors traveling the Arava highway

12.  SHNIER NO TO VIOLENCE AGAINST WOMEN.




SCHEDULE C

cerTirien sTATEMeNT o |G

Signed on the k day of September, 2016

To Whom |t May Concern,

. [ =<0 cerfy th the folloving

facts are true!

2. This certified statement is signed in support of the Charity's written representations to the
Canada Revenue Agency regarding the audit letter received by the Charity on May 12, 2016 and
applies to the practices and actions undertaken by the Charity during the Audit Years. | have
personal knowledge of the matters herein save and except where otherwise indicated herein.

3. The Charity's primary activity in the Audit Years was ensuring the employment of poor and
unemployable labourers in Israd (the “Indigent Workers™} by paying their salaries.

4. During the Audit Years, the Charily paid the salaries of the Indigent Workers labouring on
selected worthy projects in lsrael. Projects would come to the attention of the Charity in one of
three ways:

a. organizations in need ( "Recipient Organizations”) contacted the Charity directly to
reguest assistance;




10.

11.

12,

b. Keren Kayemeth Le’lsrael, the agent of the Charity, (the "Agent”) identified projects or
Recipient Organizations in need of assistance and brought the potential projects to the

attention of the Charity; or
c. donors approached the Charity to suggest worthy projects in need of assistance.

In all situations, the Charity's employees and senior management would investigate the project
and assess the needs of the Recipient Organization to determine whether the Charity could

assist,

The Charity and the Agent had an understanding that the Agent would use plaques on attractive
projects to honour Canadian donors to the Charity, even though the funds donated by the donor
were not used to acquire the land or capital property of the project, which did not belong to the
Charity.

The Charity often shared credit for a completed charitable project with the Agent and/or affiliated

charities from around the world.

The employees of the Charity, including but not limited to myself, were in daily contact with the

office of the Agent responsible for Canadian communications and affairs (the “Canada Desk").

The Canada Desk was the Charity’s main contact with the Agent, providing frequent progress
updates on projects and requesting funds to pay the Indigent Workers. The Canada Desk
employees were fluent in English, and the Charity had many employees with written and oral

fluency in Hebrew.

On request, the Charity could acquire documents, translations or other required information from

the Canada Desk with little notice. This was generally done by phone or by email.

Funds were released to the Agent once per quarter, and only upon the confirmation that work
on a project was progressing. Project progression was generally confirmed by an in-person
inspection by myself or other senior management. On the rare occasion that an inspection was
not possible, the Canada Desk sent a progress update by email with pictures of the project.

The Finance Department of the Agent executed all transfers of funds from the Charity’s Israeli

‘bank account (the "CANISCOM Account’) and provided the Chief Executive Officer with

confirmations of funds and all financial information relating to the CANISCOM Account on

request.

E-3.104




13. During my time_ all payments from the CANISCOM Account were

approved by myself andfor the Chief Financial Officer of the Charity prior to the release of the
funds. | understand that my predecessor did as well.

14._ | conferred with the leadership and senior management

of the Agent frequently throughout the year. | understand that my predecessor did as well.

15. Six to eight times a year, members of the senior management of the Charity, including myself
and my predecessor, flew to Israel to inspect projects. During these inspections, the members
of the senior management of the Charity travelled with Canada Desk employees for the entire
duration of the trip, and frequently met with senior management of the Agent.

vvvvvvvv

Witness:

Date

Date




SCHEDULE D

cermirien statement o

Signed on the Jﬁﬁday of September, 2016

To Whom it May Concern,

I,_ hereby ceriify that the following facis are {frue:

2. This statementis Written in support of the Jewish National Fund of Canada (Keren Kayemeth
Lellsrael) Inc’s (the "Charity”) written representations to the Canada Revenue Agency
regarding the audit letter received by the Charily on May 12, 2016, | have personal knowledge
of the matters herein save and except where ctherwise indicated herein. Exceptwhen otherwise
stated, the facts below relate fo the practices of KKL and the Charity during 2011 and 2012 (the
“Audit Years™).

3. KKLis an Israeli charitable crganization that does charitable work in Israel in partnership with
and on behalf of numerous foreign and local organizations, as well as on its own behaif,

@

Puring the Audit Years, employees of the Chaity were in communication by emali or phone with
myself ard Canada Deskemployees on a dafly basis.




10.

11.

12.

13.

The Canada Desk assisted the Charity when coordinating visits fo 1srael by staff, donors and
senior management. During inspections of projects by the Charity's senicr management,
Canada Desk employees traveled with senior management of the Charity for their entire stay in
Israel. Seninr management of KKL also frequently met with the senior management of the
Charity on these ins pections.

During the Audit Years, the Charity would commit to assisting charitable projects in Israel by
paying the salaries of poor andfor unskilled labourers. Projects that the Charity commitied fo
assist were assigned a unigue project number, and any funds received from the Charity fo pay
the salares of the poor and/ or unskilied labourers working on the project were identified with
fhat project number.

Without tha commitment of the Charity to pay the salaries of the poor and/or unskilled fabourers,
many of the projects would not have been completed, and many of the poor and/or unskilled
iabourers would have remained unemployed.

Before spending any funds on a project, a commitiee of KKLwould review the project sUlbmission
from a charitable organization and ensure that KKL had received paperwork demonstrafing that
the organization receiving the fund was a charitable organization.

The Canada Desk, acfing as the agent of the Charity, would manage the Charity's funds to pay
the salaries of the poor andfor unskilied labourers working on the projects selected by the
Charity. The Canada Desk would also coordingte with other contributors fo these prgects, such
as local Israeli charities, KKL itself or foreign charitable organizations affifialed with KKL,

The maijority of the projects assisted by the Charity in the Audit Years were projects run and
managed by KKL.

Where KKL was unable to runand manage the selected project, KKL would hire 2 contracior to
complete the project work, KKL would solicit tenders fram centractors, sign a contract on behalf
of the Charity with a chosen coniractorand then supervise the contractor throughout the fife of
the project. During this process, it was the contractar whe would hire the poor and/or unskilled
labourers, paying their salaries with the funds released by the Charity.

The Charity would release funds to pay the poor and/ or unskilled labourers after receiving a
progress report fom the Canada Dask or by confirming independently. When releasing funds,
the Charity would send the funds to a bank account in Israel (the “CANISCOM Account”). The




14,

15.

16.

17.

18.

18.

20.

funds were then released from the CANISCOM Account to KKL after the Canada Desk received
authorization from the Charity.

During the Audit Years, KKL. had signing authority over the CANISCOM Account. At the end of
the year, KKL provided the chair of CANISCOM, a committeeof JNF, with the bank reconciliation
of the CANISCOM account to review and sigh.

iF KKL was the employer of the poor and/or unskilled fabourers, KKL would pay the labourers
after the Canada Desk received an authorizafion letter from the Charity.

If a contractor was the employer of the poor and/or unskiled labourers, KKL would transfer the
funds to the Israeli charitable organization who proposed the project after the Canada Desk
received an authorization letter from the Charity. The israeli charitable organization would then
transfer the funds to the contractor, who would pay the poor andfor unskilled labourers using
those funds.

The Charity and the Canada Desk have an understanding thaf KKL would use plagues on
attractive projects to honour Canadian donors to the Charity, even though the funds donated by

the donor were not used to acquire the fand or capital property of the project, which did not
belong to the Charity.

At least once a year, and throughout the year on an informal basis, CANISCOM would visit on-
going projects whare the Charity was paying the salaries of the poor labourers.

The Canada Desk maintained records of the Charity's committed projects, funds received from
the Charity, and any disbursements to Israeli charitable organizations to pay the poor labourers.

KKL recorded and maintained alf information regarding KKL's hiring and employment of poar
and/or unskilled labourers.



Date
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SCHEDULE E
GENERAL AGENCY AGREEMENT

THIS GENERAL AGENCY AGREEMENT (the “Agreement”} is made as of the _dayof
:20___ (the “Effective Date™)

BETWEEN:
JEWISH NATIONAL FUND OF CANADA (KEREN KAYEMETH
LE’ ISRAEL) INC. / FONDS NATIONAL JUIF DU CANADA (KEREN
KAYEMETH LE’ISRAEL) INC., a corporation without share capital
incorporated under the taws of Canada with its registered office in Montreal.
Quebee, Canada
(hereinafter called “JNF™)

- and -

KEREN KAYEMETH LE’ISRAEL, a [corporation without share capital
incorporated under the laws of Israe!] with its registered office in Jerusalem, Isracl
(hereinafter called the “Agent™)

RECITALS:

A. JNF is a registered Canadian charity, and has as its charitable purposes: {"To create,

provide, enlarge and administer a fund to be made up of voluntary contributions from the
Jewish community and others, to be used for charitable purposes™.

B. In the interest of efficiency of operation and maximum utilization of the funds at its
disposal, JNF wishes to employ the facilities, services and personnel of the Agent fo
implement one or more chatitable projects (“Charitable Projects”™} that will be detenmined
following the Effective Daic in accordance with this Agreement.

C. The Agent has the requisite facilities, services and personnel for the efficient
implementation of the Charitable Projects, and wishes to make available such facilities,
services and personnel to implement the Charitable Projects on behalf of NF inaccordance
with this Agreement.

NOW THEREFORE, in consideration of the mutual covenants herein contained and other good
and valuable consideration, the parties agree as fotlows:
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2.3

RELATIONSHIP OF THE PARTIES

INF hereby designates the Agent to act as its non-exclusive agent from time to time in
matters relaiing 1o the implementation and operation of the Charitable Projects. as may be
authorized from time 1o time by JNF in accordance with this Agreement.

The Agent acknowledges that it is aware of INF’s goals and objectives as stated in Recital
A. and agrees to act as the operating agent and to use ils facilities, services and personnel
to carry out the Charitable Projects on behalf of JINF, when and in the manner authorized
by INF, in accordance with this Agreement.

For greater clarification of the refationship between JNF and the Agent:

(a)  JNF shall maintain direction, control and supervision over the application of its
funds by the Agent; and

(b)  JINF may exercise such direction, control and supervision, or any of its other rights
under this Agreement, through a comimnittee made up of at least five (5) individuals
in Jerusalem (such committee, “dNF Caniscom™) together with the assistance of
one or mare paid officials.

All employees and contractors required for the operation of a Charitable Project shall be
hired ot engaged by the Agent and their employment or contractor relationship with the
Agent shail be governed by Isracl law. The Agent shali have internai full time staff
dedicated to oversceing JNI's operations. The Agent, based on its greater experience and
expertise working in the Israel context, shall have authority over its employees and
contractors. INF shall not be tiable for any act or omission of the employees or contractors
of the Agent.

SCOPE OF WORK

Each Charitable Project to be carried out by the Agent pursuant to the terms of this
Agreement shall be described in a docwiment (“Governing Document™) that is in
substantial conformity with Schedule 1. Each Governing Document will include a
proposed budget for the Charitable Project in conformity with the requirements of Schedule
I with respect fo the expected expenditures required for the operation of the Charitable
Project (the “Budget™). JNF will have authority to approve, amend or reject the proposed
Budget and other details of a Charitabie Project listed in the Goveming Document,

Each Budget shall set out the roies of any employees and contractors which are required
by the Agent for the operation of the Charitable Project, and the salaries that are expected
10 be payable by the Agent to them in the next year. INF will have authority to approve,
amend or reject the proposed staffing requirements and salaries.

Except as otherwise set out in a Governing Document, each Charitable Project shall be
publicly identified as a project of INF carried on by the Agent as an agent of INF. both on-
site and in all fiterature and promotional materiais.
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4.t

DRAFT

FUNDS

Based on the final form of Budget approved by JNF for the Charitable Project. the Agent
may be required to disburse its own funds and submit to JNF for reimbursement accounts
and receipts for all expenses of the Charitable Project. If INF determines that the Agent’s
submission is in order, JNF will reimburse the Agent for its expenditures thraugh JNF
Caniscom. Altematively. funds may be advanced to SNF Caniscom and then to the Agent

‘as the Charitable Project progresses.

The Agent undertakes to hold all funds received from JNF, including via JNF Caniscom,
in trust, separate and apart from the funds of the Agent and agrees 1o retutn any unexpended
funds forthwith upon demand by JNF. In this regard, the Agent shall deposit all funds
received from INF in an account at a financial institution which is clearly designated as an
account for the sole benefit of JNF and will disburse such funds only as directed by JNF.
Except to the extent that financial commitments made by the Agent on behalf of JNF in
accordance with the provisions of this Agreement remain unpaid. JNF shall be entitled to
withdraw or withhold its funds or other resources at its discretion.

All expenditures of the tunds of SNF by the Agent will be pursuant to written directions of
INF and the Agent shall obtain a written acknowledgement from all third parties to which
funds are given pursuant to such written directions of JNF.

PROPERTY

INF reserves to itself the sole and exclusive right to decide what personal property is to be
purchased or leased on its behalf and the prices or rentals to be paid therefor, and the Agent
has no power or authority to commit INF in that regard without specific written instruclions
from JNF. INF may designate, from time to time, the specific type of property, equipment,
materials, supplies or facilities which it will provide and/or the total amount of tunds
allocated for the particular purposc. as the case may be. SNF may seek the advice of the
Agent in designating the type of property, equipment, materials. supplies or facilities which
itwill provide.

All the property, equipment, materials, supplies, facilities or teaching aids acquired by the
Agent on behalf of JNF shall be used exclusively for charitable purposes. shall be
maintained and shall be made available to third parties for only the stated purposes of JNF
and shall be operated by the Agent in accordance with the directions of JNF. If funds are
used in the acquisition, construction or improvement of any capital property. the property
will be used exclusively for charitable purposes. Title to all property, equipment, materials,
supplies, and facililies, including realty. purchascd or acquired with funds supplied by INF
(the “Purchased Property”) shall be used as directed by INF. The Agent shall, from time
to time. acknowledge in writing and obtain a written acknowledgment from third parties
who may be in possession of the Purchased Property, to the effect that the Agent, or third
party (as the case may be), holds such property on behalf of JNF and is responsible for the
maintenance and insurance of such property. INF Caniscom and/or the Agent shall from
fime to lime visif or communicate with the operators of the Purchased Property lo ensure
that it is being maintained, insured and used for charitable purposes.
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6.1

7.1

REPORTING

The Agent will keep JNF currently and Fully informed of its activities and of general

developments in the areas of activity in which it acts from time to time as operating agent
for INF.

The Agent agrees to be available. upon request by JNF for consultation with a
representative or representatives of INF.

The Agent will permit INF and/or JNF Caniscom to enter at reasonable times, any premiscs
used by the Agent in connection with the activities and programs of JNF, in order to
evaluate and observe their activities and programs and to inspect all records refating to the
same.

RECORDS AND AUDIT

The Agent will keep adequate books and records to substantiate compliance with the
abligations of the Agent hereunder, including records of ail funds received from or for the
account of JNF and for all expenditures incurred, and shall provide JNF with access and
copies of these books and records on a quarterly basis. The Agent shall keep copies of all
such books and records for at least six () years.

INF may, or may appotnt an auditor of its own choosing to, examine the books and records
of the Agent at any time, including in the six (6) years following the terminaticn of this
Agreement, in connection with those matters involving the income and expenditure of
funds, and the purchase, maintenance, possession and insurance of property in its capacity
as the agent of INF.

The Agent will render to JNF annual unaudited statements of account of funds received
from or for the account of INF and of any and all expenditures incurred or committed for
1ts account during such period as required. JINF may request at any time from the Agent,
the preparation of unaudited financial statements or any other type of report as may be
required to enable JNF to maintain contro! over the expenditute of its funds by the Agent.
The Agent agrees and undertakes to provide JNF with reports received by the Agent of its
activities hereunder. Such statements of account shall be in such form, including
computerized records accessible over the internet. as may be directed by JNF. The Agent
shall furnish to INF each year a full and complete repost of the allotment of INF's funds
for the preceding calendar year, which report shall outline in detail all amounts received
by the Agent from JNF together with a detailed breakdown of expenditures made by the
Agent pursuant to the written directions of JNF to enable INF to make informed decisions
as to the application of its funds and to maintain full and complete records.

TERM AND TERMINATION

This Agreement shalt have a term of 3 years {the “Term™), cominencing on the date first
written above, unless terminated earlier in accordance with this Agreement. This
Agreement shall be renewed automaticaily at the end of the Term. and from vear to year
thereafter, for successive terms of one-year each (the “Renewal Term™).
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8.4

8.6

This Agreement may be terminated prior to the end of the Term or of the Renewal Term at
the option of cither party upon three (3) months® written notice to the other party. In the
event of termination, the Agent will refund forthwith to JNF any monies advanced by INF
and not expended in accordance with INF's directions.

GENERAL

This Agreement may be executed in several counterparts. each of which so executed shall
be decmed to be an original and such counterparts together shall constitute one and the
same agreement and notwithstanding their date of exccution shall be deemed to be executed
on the date set out above.

This Agreement shall be gaverned by and construed in accordance with the laws of the
Province of Ontario.

The parties hereby submit to the jurisdiction of the courts of the Province of Onfario and
agree to comply with the provisions of the Income Tax Act (Canada) as 1t may relate to this
Agreement; provided however, that JNF shall be entitled to commence proceedings
elsewhere. The parties hereto agree to comply with the provisions of the /ncome Tux Act
(Canada) as it relates to the activities being carried on as contemplated in this Agreement.

All notices or other communications by the terms hereof required or permiited to be given
by ane party to the other shall be given in writing by personal delivery or by registered
mail, postage prepaid or by commercial courier to such other party as follows:

(a) e JNF at:

(b) o the Agent at:

or at such other addresses as may be given by a paity to the other i writing from time to
time.

All obligations which, by their nature, are intended to survive the expiration or termination
of this Agreement shall remain in effect after the expiration or termination of this
Agreement until such obligations expire according to their respective terms or intent.

The parties hereto shall sign further and other documents, cause such meetings to be held.
resolutions passed and by laws enacted, exercise their vote and influence, do and perform
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and cause to be done and performed such further and other acts and things as may be
necessary or desirable in order to give full effect to this Agreement and every part thereof.

IN WITNESS WHEREOF the parties have signed this Agreement by their duly authorized

representatives as of the Effective Date.

JEWISH NATIONAL FUND OF
CANADA (KEREN KAYEMETH
LE'ISRAEL) INC. / FONDS NATIONAL
JUIF bU CANADA (KEREN
KAYEMETH LE’ISRAEL) INC.

Per:

Name:
Title:

KEREN KAYEMETH LE’'ISRAEL

Per:
Name:
Title:
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SCHEDULE 1
TO THE GENERAL AGENCY AGREEMENT
BETWEEN JEWISH NATIONAL FUND OF CANADA (KEREN KAYEMETH
LE’ISRAEL) INC. / FONDS NATIONAL JUIF DU CANADA (KEREN KAYEMETH
LE'ISRAEL) INC. (“JNF”)
AND KEREN KAY EMETH LI’ ISRAEL (THE “AGENT”), DATED 0, 2016
(THE “AGREEMENT”)

This document is a schedule to the Agreement and contains supplementary terms and conditions
relating to a Charitable Project to be carried out pursuant 1o it. All of the terms and conditions of
the Agreement apply to the Charitable Project and no provision of this Agreement shall be applied
of interpreted in 2 manner which contradicts or frustrates it. Where a provision of this Schedule

contradicts a provision of the Agreement, the provision of the Agreement shall prevait.

I. DESCRIPTION OF THE CHARITABLE PROJECT

1. TERM OF THE CHARITABLE PROJECT

[Il. BUDGET OF THE CHARITABLE PROJECT

IV. SPECIFIC REPORTING OBLIGATION OF THE AGENT

V. MANNER OF ADVANCES OF FUNDS AND REIMBURSEMENT OF FUNDS

VE.  OWNERSHIP OF PROPERTY

Yil. PUBLICITY




10.

SCHEDULE F

PROPOSED CHARITABLE OBJECTS
To relieve poverty by providing empioyment to individuais who are indigent and unemployabie.

Te advance education by providing courses, seminars, and workshops about Judaism and
Jewish values such as Klal Yisrael (the community of Israel). Kol Yisrael arevim zeh lazeh (ail
Jews are responsibie for cne another), Tzedaka (righteousness, social justice), and Tikkun Olam
{repairing the world), to encourage and promote the development of Jewish life in Canada and
in tsrael for the purpose of linking the Jewish people to the land of !srael,

To publish educational materials on Judaism and Jewish values, culture, and society for use in
schools and educational program settings, linking the Jewish pecple to the land of Israel.

To provide the necessities of life, including counseling and cutreach programs, to victims of
disasters in Israel, including such examples as earthquakes, hurricanes, teriorism, and war.

To provide counseling and other support services for refugees and immigrants to israel fram all
parts of the world, with particular emphasis on resettiement, language training, employment
training, and education.

To manifest, promote, sustain, or increase belief in the practices associated with the Jewish
religion and its fundamental values, and In particular those practices and values that are
associated with the role of the land of israel in Judaism, and with the responsibiiity of Jews for
one ancther.

To redeem the land of israel by engaging in projects to develop and preserve its fand, historical
sites, and rescurces by addressing ecological and environmental issues including reforestation
projects, tuilding public parks, improving natural waterways, maintaining ristorical sites, and
alleviating the causes and effects of pollution in the environment.

To engage in projects that improve the civic environment, including the construction of public
works and facilities and resources for the disabled such as reservoirs and dams and public
amenities such as shelters for persons in need, parks, and community centres.

To educale the public about anti-Semitism and its dangers.

To gift funds to qualified donees as defined in subsection 149.1(1) of the Income Tax Act.
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33)  Leter NN - - oo
Canada Taxation re response to August 21, 1989 audit letter (September 20, 1989)
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F. Financial Records
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Canada were used (June 26, 1992)

(2) KKL Bank Statement and translation, page 1 of 8 (July 4, 2012)

{3) KKL's Foreign Currency Account Statement, page 2 of 8 (July 4, 2012)

{4) Daily Foreign Currency Current Account Report, page 3 of 8 (September 30, 2012)

{5) Printout of communication report, page 4 of 8 (June 7, 2012)
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(15)
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(21)
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Gift in Kind Report for JNF Canada (2012)
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(38.5) Monthly expenditure report, re salaries paid to indigent workers (May 2012)
(38.8) Monthly expenditure report, re salaries paid to indigent workers (June 2012)
(38.7) Monthly expenditure report, e salafies paid to indigent workers {(July 2012)
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(38.11)Monthiy expenditure report, re salaries paid to indigent workers (November 2012)
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(14)
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1sraet Trip Hinerary, N

{March 27 — Aprit 1, 2011)

Minutes of the 2011 KKL-JNF World Leadership Conference and (March 27 — April 1,
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israel Trip tinerary, || | NG - caneoa vay 8 - 22, 2010)
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BY FASCIMILE: 613-941-0186

May 17, 2018

Ms, Sandra Burke

Operations and Policy Support
Compliance Division
Charities Directorate

Canada Revenue Agency
Ottawa, ON KI1A OLS

Dear Ms. Burke:

Re: Response to Audit of the Jewish National Fund of Canada (Keren Kayemeth Le’Israel) Inc. (BN:
107534877TRR0001) CRA Filc #0246231,

Thank you for your letter of Apnil 19, 2018.

We understand from your letter that in respect of the Jewish National Fund of Canada (Keren Kayemeth
Le'Israel) Inc. (the “Charity”) the Canada Revenue Agency (“CRA™) takes the positions that.

1) the Charity 1s not constt xclusively charitabl oses. In particular, we understand that the
CRA takes the position that, notwithstanding that the activity of employing workers otherwisc unable
to find empioyment (“Indigent Workers™) can further a charitable purposc as a matter of law, the
Charity had non-charitable purposes because, as a matter of fact, the Charity’s emphasis on the
projects (the “Projects™) in marketing materials and intemal! communications suggests that the
Projects are not incidental and anciilary o its charitable purpose, bul are a primary purpose of the
Charity and, as a matter of fact, not all Projects are charitable in nature.

2) (a)that the Clianty did not exerciye sufficient direction and control over the use of its resources. In
particular, we understand that the CRA takes the position that the Charity did not have sufficient
direction and control over its agent, Keren Kayemeth Le’lsrael (“KKL”), did not assess that the
Indigent Workers met is eligibility criteria estabiished by the Charity, and was therefore transferring
funds to KKL for Projects without supervision or connection to the Chanty’s chantable purpose.
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2) (b) that the Charity used funds for Projects that are not considered_charitable. In particular, we
understand that the CRA takes the position that certain Projects were not charitable in nature because

i} they took place in the Golan Heights, the West Bank, East Jerusalem and the Gaza Strip, and
are therefore contrary to public policy; and

i) they wnvolved providing support for the armed forces of a foreign country, specifically the
Israeti Defence Forces.

3) that the Charity failed to maintain adequate books and records. In particular, we understand that the
CRA takes the position that the books and records were not adequate because of the language of the
records, the limited details available, and the lack of documentation supporting the flow of funds from

KKL to the Indigent workers or supporting the assertion that expenses were in the conduct of
charitable activities.

The Executive Comunittee of the Charity has reviewed your letter and consulted counsel. The Executive
Commiitee proposes that, going forward, the Charity would exclusively use a CRA-approved agency
agreement, and enter into a Compliance Agreement with the CRA.

In the time since the original audit letter from the CRA dated May 12, 2016, the Charity has madc
substantial operational changes, including:

1) anew agency agreement for agents in Israel;
2) anew agency agreement for KKL;

3} anew director’s handbook, explaining the charity law and tax requirements of a charity and the
requirements of divectors of a charity; and

4} new management that is committed to returning the Charity to full compliance with its obligations.

If you would like, we will send you the above documents under separate cover. The Charity is dedicated
to reaching a Compliance Agreement that satisfies the CRA, and understands that such a Compliance
Agresmenl may entail substantial operational and fundamental changes to its current practices,

Accordingly, we request that we arrange a telephone call with you on May 31, 2018, to discuss next
steps and options for coming to a mutually satisfactory Compliance Agreement,
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BY FAX 1613 670 9498
October 5, 2018
WITHCUT PREJUDICE

Ms. Elizabeth Gunsolus
Operations and Policy Support
Compliance Division

Charities Directorate

Ottawa ON K1A OL5

TEL 1 613670 0797

Dear Ms. Gunsolus:

Re: Response to your letter of April 19, 2018 on the audit of the Jewish National Fund of
Canada (Keren Kayemeth Le’Israel) Inc.

We are writing further to Ms. Sandra Burke's letter dated April 19, 2018 (the “April Letter”) in which the
Canada Revenue Agency (“CRA") invited the Jewish National Fund of Canada (Keren Kayemeth
Le'lsrael) Inc. (the “Charity") to submit a response in regard to certain issues and concerns raised by

CRA. The April Letter was prepared by the CRA in response to a submission by the Charity to the CRA
Audit Division dated September 12, 2016 (the “2016 Submission”)

This letter is divided into the following parts:

l. Summary of Submissions

I Submissions in response to April Letter

1R Proposed Compliance Agreement

V. Concluding Submissions

In addition, attached to this letter are the following Schedules, Exhibits and Appendices:
Schedule 1 “Proposed New Charitable Purposes”

Schedule 2 "Detail Regarding Indigent Labour Activities”

Schedule 3 "Detail Regarding Capital Project Activities”

Exhibit A “Joint Venture Agreement Between JNF and KKL"

Exhibit B "Jewish National Fund, Directors’ Handbook — Foreign Activities”




Appendix A Excerpt re "public policy” from Ontario Law Reform Commission Report on the Law of
Charities (1996)

Appendix B Canadian Magen David Adom v Canada 2002 FCA 323 (CanLll)

The Charity hopes that these submissions will demonstrate a number of things to the CRA. First and
foremost, that the Charity has made material improvements to its operations in response to issues raised
by the CRA in its letters of May 12, 2016 and April 19, 2018. Second, that the Charity welcomes the
opportunity to make additional changes to its activities, as reflected in the elements of a proposed

compliance agreement. The Charity believes that this next step will place the operations of the Charity
on a firm footing for the future.

L SUMMARY OF SUBMISSIONS
In summary form, the main concerns expressed in the April Letter are as follows:

(1) The Charity's projects are its main focus instead of the relief of poverty or the advancement of
religion. )

{2) The Charity did not exercise direction and control over the use of its funds by the |sraeli
corporation Keren Kayemeth Le'lsrael ("KKL") for specified projects.

(3) The Charity conducted non-charitable activities by conducting projects in the "Occupied
Territories” and in support of the Israel Defence Forces ("IDF”).

(4) The Charity failed to maintain adequate books and records.
in summary form, the main responses of the Charity to the points raised in the April Letter are as follows:

(1 Historically, the Charity has devoted its resources to the relief of poverty. It has completed most
of its projects using workers who are hard-to-hire or unempioyable (“indigent workers™). The
emphasis on its projects in its fundraising materials and on its website was intended to
encourage donations by focussing on the resuits of its charitable activity. The Charity had
understood that employing indigent labour and taking this approach to fundraising was
acceptable to the CRA. The Charity accepts CRA's position that a new approach s required.
The Charity is proposing to amend its charitable purposes and modify its charitable activities to
address the concerns of the CRA in this regard.

The Charity recognizes that it could have been advancing religion in a manner that is more
overtly consistent with the elements that the CRA has expressed in the April Letter. The Charity

is proposing to amend its objects to remove reference to the advancement of religion as one of
its purposes.

(2) The Charity Is and always has been independent from KKL. Historically, however, the Charity
has relied almost exclusively on KKL as its agent in israel to supervise its projects. Partially in
response to the CRA's concerns, but also for its own reasons, the Charity is reducing its
reliance on KKL as its agent and is entering new agency or joint venture agreements with other
Istaeli charities on a project by project basis. The Charity has also negotiated and signed a
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new joint venture agreement with KKL. The Charity and KKL have agreed that the Charity will
maintain direction and control over its activities conducted through KKL. In addition, the Charity
has adopted a Handbook to educate its staff in Canada and Israel about how to better exercise
direction and control more generally. The Charity has an employee in israel and a committee of
active volunteers in Israel who are responsible for supervising agents and projects and
sourcing new projects.

(3) A review of applicable case law and Government of Canada policies reveals that performing
charitable projects in the Occupied or Disputed Territories (“Territories”) is not per se contrary
to Canadian public policy. The Charity carries on important projects in the Territories, and
would like to continue to do so, within some limits to be discussed and agreed upon with CRA,
In general, the Charity suggests that any exclusively charitable project should be acceptable
untess the project directly or indirectly promotes further setttement activity or is conducted on
land that is owned by the IDF or on land that has been illegally expropriated. The Charity has,
in any event, ceased all projects on the bases of the iDF as of 2016.

Ch) The Charity will improve its record-keeping practices.

These submissions include elements of a proposed compliance agreement between the Charity and the
CRA that are intended to address issues raised by the CRA.

Il SUBMISSIONS IN RESPONSE TO APRIL. LETTER

1. The Charity’s projects are its main focus instead of the relief of poverty or the
advancement of religion

a. Relief of Poverty

in the April Letter, the CRA agreed with the Charity that the employment of indigent workers can further
a charitable purpose. However, the CRA suggests that projects selected by the Charity are its main
focus instead of the relief of poverty through the employment of indigent workers. More particularly, the
CRA states: “[blased on our review of the [Charity's] promotional and marketing materials, and its
website, it is our position that the projects are its main focus, and the employment of indigent workers
serves as a means to an unstated end of broadly supporting the work of [KKL]". The April Letter goes
on to cite an excerpt from the Charity's website that emphasizes various projects.

The Charity does rot dispute the emphasis on projects in its fundraising and promotional materials. As
indicated in the April Letter, experience has shown the Charity that donors are more likely to provide
donations for charitable projects than simply relieving poverty through the employment of Indigent
Workers. This approach to fundraising was also explained to the Department of National Revenue, as

demonstrated in a letter from the Charity to the Department dated July 21, 1867. In that letter, the
Charity stated:

I have put the word “planted” in quotation marks. You will recall that on the phone | referred
to the practice of “planting” trees as a "gimmick”. Actuaily, all monies raised by the Jewish
National Fund of Canada are used to pay daily stipends to indigent workers. So we “plant”
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the trees to the extent that we give a tree certificate to the donor and use the money to
give employment to the man who is doing the planting. ..!

The forerunner of the CRA did not see any issue with this approach to fundraising. Therefore, the Charity
has been using it, as it believed it was permitted to do, for some time and with some success. However,
the Charity accepts the CRA’s position in the April Letter that: *. .the CRA may take a position that differs
from that reached previously...”. in addition, while the refief of poverty through the employment of
Indigent Workers has been the Charity’s primary focus and that its projects have been incidental or
ancillary to that purpose, the Charity recognizes that the historic approach to fundraising is no longer
acceptabie. The Charity agrees that that issue has not been helped by the Charity's purposes, which
are admittedly anachronistic and wouid benefit from being updated,

As a result, the Charity proposes to amend its charitable purposes and to adjust its charitable activities
accordingly, as described at Section 1! of this letter.

b. Advancement of Religion

The Charity acknowledges that its activities could have advanced religion in a more overt manner.
Accordingly, the Charity proposes to change its charitable activities to align them with the new charitable
purposes of the Charity that it is proposing at Section Il of this letter. The Charity does not intend to
have any purposes that focus directly on the advancement of religion.

2. The Charity did not exercise direction and control over the use of its funds by KKL for
specified projects

The CRA is concerned that the Charity did not exercise adequate direction and control over KKL. The
Charity accepts that there are instances where it could have exercised more effective direction and
control over KKL. However, before explaining steps that the Charity has taken to improve its exercise

of direction and control cver KKL and more generally, it is worth commenting upon the Charity's broader
relationship with KKL.

Despite the historic linkages between the Charity and KKL, the Charity does operate independently from
KKL. Indeed, in recent years, the Charity's relationship with KKL has become more “distant” in many
respects. From a corporate perspective, KKL has no direct or indirect role in determining the
compaosition of the Charity's Board of Directors or senior staff and vice versa. In terms of the Charity’s
projects, the Charity has been steadily reducing the number of projects that it has performed with KKL
as its agent — and, at the same time, increasing the number of projects that it performs with other
intermediaries. The Charity has also been increasing its donations to qualified donees. The Charity
intends to continue these operational trends.

With respect to branding, the Charity is in the process of developing a new logo that is distinct from the
logo of KKL, and the Charity is in the process of changing its corporate name to remove the reference
to KKL. The Charity has limited control over hew KKL characterizes the Charity and other organizations
on KKL's website. The Charity will, however, endeavour to ensure that the KKL website and other KKL
promotional materials be entirely accurate as to the legal relationship between KKL and JNF and about

' Refer to Exhibit D (2.2) in the 208 Submission.
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JNF’s independence as a registered charity in accordance with Canadian law. The Charity is aware of,
and has learned from, the issues between JNF UK and KKL.

The Charity has taken concrete steps to improve its exercise of direction and control over KKL. More
particularly, the Charity has entered into a Joint Venture Agreement with KKL dated June 1, 2018, which
is attached hereto at Exhibit A. That agreement is consistent with Guidance GC-002: Canadian
registered charities carrying out activities outside of Canada (the “Guidance”). The Charity fully intends
to ensure that the terms and provisions of the agreement are complied with and that KKL remains aware
that the Charity must exercise direction and control over the Charity's activities. The attached agreement

was negotiated, with assistance of counsel, between the Charity and KKL over the period of several
months.

The Charity has also developed the Handbook attached at Exhibit B that reflects the Guidance. Among
other things, the Handbook is intended to provide directors, officers and employees of the Charity with
an understanding of how to exercise direction and control over the Charity's intermediarles, including
but not limited to KKL, and how to perform capital projects. By educating those individuals about the
Charity's obligations under the Income Tax Act, the Charity will be more likely to be compliant with those
obligations in the future. The Handbook also contains precedent agreements for use by the Charity in
all of its agency reiationships that are consistent with the Guidance. Should the Charity and the CRA
enter into a compliance agreement, the compliance agreement itself, together with CRA’s letters, would

be added to the Handbook so that readers are aware of the issues raised by CRA and of the Charity's
obligations under the agreement.

The Charity will continue to employ a manager in Israel. The Charity has empioyed a part-time employee
for several years. Currently the employee is employed for three-quarters of her time. Her title is *“Manager
of Israel Projects”. Her job description requires her to focus on the supervision of the Charity’s projects
in israel, including ensuring that agents and joint venture partners are complying with the terms of their

agreement. She also assists in sourcing projects. The Manager of Israel Projects reports directly to
Canadian management of the Charity.

The Charity is also reconstituting and updating the terms of reference of CANISCOM as a committee of
4 to 6 volunteers who assist in overseeing the activities of agents and joint venture partners and ensure
that the terms and provisions of the relevant agreement are complied with. The members of the
Caniscom meet at least four times a year. They work in a co-ordinated fashion with the Manager of Israel

Projects. They assist the Manager of Israel Projects in supervising projects. They also assist in sourcing
new projects.

The Executive Director will visit Israel 3 to 5 times per year to liaise with the Manager of Israel Projects,
the members of Caniscom and joint venture partners and agents.

The whole Canadian management team will visit israel at least once a year.

The Qharity has adopted internal protocols governing the disbursement of funds that allow it to better
exercise direction and control over its intermediaries. These protocols, which apply to all projects,
include: (1) establishing accounts in Canada only; and (2) not disbursing any funds to an intermediary

untit the Charity has received the reports required by the relevant agency agreement that the project has
achieved relevant milestones or is completed.
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3. The Charity conducted non-charitable activities by conducting projects in the Territories
and in support of the IDF

a. Territories

The Charity submits that carrying-out charitable projects in the Territories can be charitable, and that
carrying on charitable activities in the Territories is not contrary to any Canadian public policy.

The Charity accepts that the position that an organization will not be charitable if its activities are iilegai
or contrary to public poficy. This proposition is supparted by the majority and dissenting opinions in the
Canadian Magen David Adom for Israel v Canada ((2002) FCA 323 (CanLll) and is affirmed in the
Ontario Law Reform Commission Report on the Law of Charity (1996) at page 208. However, we are
not aware of any decision in which this proposition has been applied. It was not specifically applied in
MDA. In Appendix A we include an excerpt from the OLRC Report discussing the role of public policy in

the evaluation of charitable activities. In Appendix B we aiso include an excerpt from the FCA decision
in MDA where the role of public policy is discussed.

In the FCA decision in Every Woman’s Health Clinic, Mr. Justice Decary stated that there must be a
“definite and somehow officially declared and implemented policy” ...

The Charity questions the assertions in the April Letter that it is contrary to public policy in Canada for a
Canadian charity to carry on charitable activities in the Territories. The Aprii Letter cites three additional
developments on this issue since the decision in MDA, as follows: The statement of Canadian foreign
policy published in 2016 and quoted in relevant part in the letter; the Advisory opinion of the ICJ
regarding the legality of the construction of the wall, and UN Security council resolution 2334. The April
Letter also sets out additional arguments based on international law.

In the Charity's submission, the most relevant document is the Giobal Affairs Canada proncuncement.
tn the Charity's view, the pronouncement falls short of a “definite and somehow officially deciared and
implemented policy” prohibiting Canadian charities from operating in the Territories.

The Charity recognizes that there is a debatable question in this regard. The Charity proposes that it
work with CRA to determine an acceptable approach to both parties on this question. For example, many
of the projects undertaken by the Charity (in the Golan Heights and in Jerusalem, for example) have no
connection with displaced Palestinian villages or with settlements that are inherently controversial.
Additionally, some of the Charity's most significant projects are located in only a few places, including

Jerusalem. Finally, some of the projects in the Territories are in mid-completion, and should be
compieted.

The suggested approach has the merit that the Charity is not the only Canadian Jewish charity with
activities and objects in the Territories. Other Canadian charities interested in this guestion should have
an opportunity to be involved in discussions that are aimed at deciding whether certain activities in
greater Israel are contrary to public policy. In generai, the Charity suggests that any exclusively
charitable project should be acceptable unless the project directly or indirectly promotes further

seftlements or is conducted on land that is owned by the IDF or on land that has been ilegalty
expropriated.

_ -




b. IDE

The Charity stopped performing activities on IDF military bases in 2016. In its proposed compliance
agreement, the Charity commits to not do so in the future.

4. The Charity failed to maintain adequate bocks and records

The Charity concedes that there is room to improve its record-keeping practices. Given the nature of its
work in Israel and the fact that many organizations in israel operate in Hebrew, some of the Charity's
records will likely always be in Hebrew. As more particularly described in its proposed compliance
agreement, the Charity will commit to better record-keeping practices.

. PROPOSED COMPLIANCE AGREEMENT

The Charity proposes the following elements of a compliance agreement with the CRA. This tist of
elements is not intended to be exhaustive and the Charity will consider any other elements or changes
thereto that may be proposed by the CRA.

The Charity will amend its purposes, subject to the approval of CRA, as indicated in Schedule
1.

The Charity will carry on indigent labour activities, subject to the approval of CRA, as indicated
in Schedule 2. There will always be a direct connection between the work performed by the
indigent warkers and & project that is exclusively charitable. Some indigent workers projects
will be in relation to capital projects. Some will be charitable projects, such as planting trees or
agricultural work intended to benefit the poor, of a hon-capital nature.

The Charity will obtain the prior approval of CRA for substantial capital projects where the
Charity's property is used to construct capital property (for example, a hospital) that is used for
only charitable purposes but that is not and will not be owned by the Charity. In each case,
there will be an agreement between the charity and the relevant Israeli entity that is in

compliance with the guidelines, as indicated in Schedule 3, and approved by CRA prior to
commencement,

The Charity will not commence any new projects in the “Territories”, other than Jerusalem and
the Golan Heights, until the Charity and CRA have agreed to guidelines governing stch
projects. The Charity will, however, continue with its current projects to completion.

The Charity will not perform or support any projects on IDF military bases or in support of the
IDF. For certainty, this commitment means that there are currently no such projects or
commitments and there will be none in the future.

The Charity will enter into agreements for its projects involving intermediaries using the
agreements contained in the Handbook. The Charity will be diligent in exercising direction and

control over its intermediaries, including having any intermediaries issue more detailed and
timely reports,




The_ Charity will continue to employ a manager in !sraei- titie is "Manager of Israel
Projects”. [Jllliob description focuses on the supervision of the Charity’s projects in Israel,
including ensuring that agents and joint venture partners are complying with the terms of their

agreement and sourcing new projects. The Manager of Israel Projects reports directly to
Canadian management of the Charity.

The Charity will reconstitute and update the terms of reference of CANISCOM as a committee
of 4 to 6 volunteers who will oversee the activities of agents and joint venture partners and
ensure that the terms and provisions of the relevant agreement are complied with. The
members of the Caniscom will meet at least four times a year. They will work in a co-ordinated
fashion with the Manager of Israel Projects. They will assist the Manager of Israel Projects is
supervising projects. They will also assist in sourcing new projects.

The Executive Director will visit israel 3 to 5 times per year fo liaise with the Manager of Israel
Projects, the members of Caniscom and joint venture parthers and agents.

The whole Canadian management team will visit [srael at least once a year

All project funds will be maintained in Canada in Canadian bank accounts in the name of the
Charity. Signing authority over the bank accounts will be vested in Canadian management and
the Charity’s directors.. Funds will be released from the account to the agent or joint venture
partner in reimbursement of their expenses incurred on behaif of the Charity, subject to the
written approval of Canadian management of the Charity or the directors and only in
accordance with the terms of the relevant agreement.

The Charity will change its name and fundraising materials to avoid confusion with KKL,
inctuding adopting a new logo and removirig the reference to KKL in its corporate hame.

The Charity will adopt better record-keeping processes to compiy with its obligations under the
Income Tax Act. The Charity is endeavouring to obtain from all its agents which employ
indigent workers the records of employment and/or payroll information that is required for
government purposes in israel. This may include the equivalent of T4 slips. The Charity
understands the CRA’s conicern is that there be adequate evidence that the individuals
employed as indigent workers have actually been paid.

V. CONCLUDING SUBMISSIONS

The CRA’s audit of the Charity has presented the Charity with an opportunity to modernize its activities -
and to place them on a more solid foundation for the future. The Charity plans to make full use of this
opportunity, and has already taken concrete steps to enhance its compliance with the Income Tax Act.
In the same way that the predecessor of the Charities Directorate and the Charity sought reassurances
from each other in the 1960s, the Charity wishes to enter into a compliance agreement with the CRA
today. Among other things, taking that next step will allow the Charity to adopt more modern charitable
purposes and to pursue charitable activities that are more closely attuned with the CRA’s current views
on charitable activities. The Charity looks forward to working with the CRA to conclude a compliarce
agreement or to address any additional questions or comments that the CRA may have.

_ -




Sincerely,

Attachments

cC. -CEO, Jewish National Fund of Canada (Keren Kayemeth Le'lsrael) Inc.

Page 9




Exhibit A
JOINT VENTURE AGREEMENT

Page 10




Exhibit B
JEWISH NATIONAL FUND DIRECTORS’ HANDBOOK - FOREIGN ACTIVITIES

Page 11




9

(10)

(1M

(12)

Schedule 1

PROPOSED NEW CHARITABLE PURPOSES

To relieve poverty by providing basic amenities, including food, clothing and shelter, financial
aid, employment and psychological counselling to needy persons in Israel.

To relieve poverty by employing indigent fabour on projects of an exclusively charitable nature

To advance education by providing courses, seminars and workshops about Judaism and
Jewish values such as Kilal Yisrael (the community of Israel), Ko! Yisrae! arevim zeh lazeh (all

Jews are responsible for cne another) and Tzedaka (righteousness, social justice) and Tikun
Olam (repairing the world).

To advance education by conducting formal and informal education programs for youth and
young adults, with particular emphasis on programs for Jews attending colleges and

universities, aimed at developing, enhancing and strengthening Jewish identity and grounded
in Jewish values.

To advance education by working in partnership with qualified donees in Canada and to
develop skills, tools and educational resources in israel.

To develop or promote public health.
To promote and provide medical services.

To improve the quality of drinking water and water used in agriculture by constructing wells and
water treatment, irrigation and sewage treatment systems.

To improve skilis in forestry, agriculture and horticulture and to assist in the preservation of the
environment,

To provide support and encouragement to persons with disabilities by offering programs in
individual development, education, employment and integration into the community.

To educate and increase the public's understanding of the environment and its importance by
offering courses, seminars, conferences and meetings and by collecting and disseminating
information on that topic.

To provide non-profit residential accommodation and incidental facilities exclusively for:

(a) Persons of low income;

{b) Senior citizens primarily of low or modest income; or

(©) Disabled persons primarily of low or modest income.

_ o



(14)

Through the construction of buildings, infrastructure and public works, to promote all of the
above listed charitable purposes, including by building hospitals, schools, museums, libraries,
group homes and homes for the aged, memorials, public parks, nature reserves, and
reservoirs, and like projects and structures.

To gift funds to qualified donees as defined in subsection 149.1(1) of the Income Tax Act.

Page 13




Schedule 2
DETAIL REGARDING INDIGENT LABOUR ACTIVIITES

The Charity will continue to employ indigent labour as one of its charitable activities. The Charity will
describe its indigent labour projects in its fundraising materials in an accurate and proportional way. All
of the indigent labour projects will be devoted to building structures that will be used for exclusively
charitable purposes or carrying on charitable projects of a non-capital nature, such as planting trees or
agricultural work to benefit the poor. The Charity will obtain a legally enforceable commitment that the

any capital asset resulting from the labour will remain devoted to exclusively charitable purposes during
is expected economic iife.

The Charity will use the following approach and definition of indigent labour with prospective agents (the
“Israeli Charity"):

(1)

(3)

4)

(5)

“The israeli Charity is building/ reconstructing the ® located at ®. The ® will continue to be
used for ® [detaiis re exclusive charitable use]

The israeli Charity will manage and supervise the building/reconstruction effort and will hire or
cause to be hired workers who are indigent or otherwise unemployable. JNF's charitable
project wili be the employment of such persons.

The Israeli Charity and JNF will work together to ensure that the persons hired are indigent,

unemployed or unemployabie, and shall take into account the following considerations in making
this determination:

The persons must be unemployed, indigent or low-skilled such that they have significant
difficulty in finding regular employment.

Persons of Bedouin or Palestinian-Arab background and living in the periphery may generally
be presumed tc meet the criteria.

Persons who have no recent history of permanent employment or who have a history of
chronic under-employment may generally be considered to meet the criteria.

Israeli Charity is not required to confirm the annual income of the workers if, under the
circumstances, it would be intrusive or offensive to make the relevant inguiries or to require
financial information from prospective workers, provided that Israeli Charity exercises care and
diligence in satisfying itself that the criteria in each individual case are met,

israeli Charity shall have regard to criteria established by the Central Bureau of Statistics in

determining the poverty line and to other social indicators established by relevant state and
non-state authorities.

Israeli Charity shail, upon request, provide to JNF publications and communications containing
information and analysis of the nature and scope of poverty and under-employment in Israel.

_ -



The [sraeli Charity will enter a legally binding agreement that the uses of the structure built by the
indigent labour wifl remain exclusively charitable for its economic life

_ e




Schedule 3
DETAIL REGARDING CAPITAL PROJECT ACTIVITIES

The Charity will comply with the following policy from the Guidelines:

“A charity may want to acquire land or buildings in another country, but find that owning capitat
property in that country is impossible. Cr a charity might already own capital property in a
foreign country, but a change in circumstances makes continued ownership impaossible. In
these cases, a charity may want to iransfer ownership of the capital property to a foreign
organization that may be a non-qualified donee. As a rule, transferring ownership of capital
property to any non-qualified donee, including a local organization or government body, is not
permitted. This is because land and buildings might be used for non-charitable purposes.

However, transfers to non-gqualified donees might be acceptable in the following three
situations:

the country in which the charity is operating does not permit foreign ownership of capital
property

the capital property is transferred only as part of a development project fo relieve
poverty by heiping a community to become self-sufficient

the charity can show that it has made every reasonable effort to gift the capital property
to another qualified donee, and has made every reasonabie effort 1o sell the capital
property for its fair market value, but has not been successful

A development project is generally one where turning over the property to a local organization is
integral to giving a deprived community the means to break free of the cycle of poverty and
disease. This may include, for example, projects such as schools and hospital buildings.

in any of the three scenarios above, a charity should make sure that the organization it is
transferring the property to has a mandate that is consistent with ensuring the continued
charitable use of the property. The charity should get documentation from the non-qualified
donee stating that the capital property will be used only for charitable purposes. Also, the charity

should get, document, and keep reasonable assurances that the property will, for s expected
useful life, benefit the whole community.

The charity should aiso, to the best of its ability, assess the risk that its capital property might be
used inappropriately. if the risk of inappropriate use is greater than the benefit that may be
provided, the charity should not transfer ownership of the property. Before transferring ownership
of any capital property, and particularly in the case of the third scenario in the above list, we
recommend contacting the Charities Directorate to consider the available options.

_ A
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JOINT VENTURE AGREEMENT

THIS JOINT VENTURE AGREEMENT (the “Agreement”) is made as of the 1 st day of June,
2018 {the “Effective Date™)

RETWEEHN:

JEWISH NATIONAL FUND (OF CANADA (KEREN KAYEMETH
LEPISRAEL) INC. / FONDS NATIONAL JUIT DU CANADA (KEREN
WAYEMETH LE’ISRAEL) INC. a corporation without share capital
incorporated under the laws of Canada with its registered office in Montreal,
Quebee, Canada

(hereinatter called “INF)

-and -

KEREN' KAYEMETH LE’ISRAEL, a public benefit company governed hy
1sraeh Taw with its registered office inJ elusalem Israel

{hereinafter cafled the “XKL”)

BRECITALN;

A.

IMFE is a registered Canadian charity, and has us its charitable purposes: “To create,

provide, enlarge and administer a fund to be made up of Vohmtary contr:bun ons ﬁom the

Jewish commuinity &t otliers; to bé vised for chatitable plfposes”,

KRLisa non~govemmemal otganization (NGO) registered as a public benefit company
governed by Israeli law and is regulated by the Tsraeli Corporations Authority, XKL aims
to work toward developing the land, strengthiening the hond beiween the Jewish peopte and

their homeland, responding 1o the needs of the country and presetving Isracl’s natural and
culfural heritage.

Each party {s legally and opersmoua!!y in all mspf:cts, a sepﬁmte and mdopendcnt entity,
each with its own separgie Board of Directors, employees, and donots, but the parties share

a compon purpese and objective in strengthening the land and people of Istael for all of its
citizens and Jews throughout the diaspora,

The parties wish to collaborate from time to tine, and enter into this Agreement to govern
the manner in which existing and future charitable projects in Lsrael are, or ae to be,
implemented jointly hy them (gach, a “Charitable Project™).

THEREFORE, in consideration of the mutual covenants herein contained and other good and
valuable consideration, the parties apree as follows:




i.i

< 1.2

2.1

22

2.3

3.1

JOINT VENTURE

JNF and KKL hereby form a joint venture (the “Joint Ventmre™ to camry out the
Charitable Projects in Isracl, as dentified, defined end determined pursuant to fhe terms
and gonditions of this Agresment from titie to time. Notwithstanding the foregoing, any
on-going Charitable Projects that commienced prior to this Apgresment shall, unless the

parties determting otherwiso on a case by case basis, be govemed by the ferms and
conditions of this Agreement.

Each party wili perform its obligations under this Agreement and contribute to the Joint

Venture such resources as the parties agree are necessary to perform the Chavitable
Projects.

CHARITABLE PROJECTS

Each Charitable Project to be cairied out by the Joint Venture shall be described in a
document (“Governing Document™) that is in substantial conformity with Schedule 1.

Each Governing Docwinent, once agreed upon by the parties, will be patt of and subject to
the terms of this Agreement,

Each Governing Document wiil provide for, at & minimum:

{a) & defailed desoription of the Cheritable Project, including how the Charitable
Project is consistent with the INF’s charitable purpose and KK1L's purpose and the
rales and responsibilities of Joint Venture®s personnef in the field; and

(®) . a proposed bidiget (the “Budget”) for the’ Charitable Project thal sets put the
expested expenditures equired for the operation of the Charitable Pipect,

incliiding the salaries that are expeoted to be payable to any emiployees and
cotbrasion, '

Notwhhstanding th foregoing, ( the parties deterntine that the documentation describing
oii-golng Chaitable Projacts that commenced prior to the dute of this Agreement may not

-satisty applicable Canadigo chatities laws and/or Isracli laws, the parties shall cooperate

together to amend that documentation to render it compliant with such laws or enter into 2
new Gaverning Document to deseribe the Charitable Project.

RELATIONSHIP OF THE PARTIES

Al matters pertaining to decisions of the I6tit Venture, includitig the selection, oversight,

wnd performance 6f iy ard all Chasitable Fiajeots, as well as the approval ormodifidition

of iy Charitabla Project-will bg:made by:the Joint Venture’s hoard (the “Board”™). The
Board shail initially consist of four (6) directors, of whom:

(@)  three (3) shall be representatives of the JNF, who shall initially be the Chief
Executive Officer, the Chief Financial Officer, and logal counse! of JNF; and




3.3

3.4

35
36
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(b}  three(3) shall be representatives of KK1., who shall initially be the Chief Executive
Officer , the Chief Financial Officer aud Legal Advisor of KKL.

- Additional directors may be appointed by matual agreement of the parties; provided each

party has an equal number of directors on the Boaid, not to excesd four (43 directors for
each party, Each party wiil have the right lo remove one or tmore directors appointed by it
and 1o appoini the successor(s), and will adviss the other party promptly, but in any case,
no later that thirty (30) days of any change to any of s representatives,

The Board will meet bi-annually at eithet the registered office of the INF, the reglstered
office of KKL or via telephons or tefeconizrencing. The Board may meet move frequently
via telephane or teleconferencing, 8s one party or both parties may require, to dictate and
account for how their respective rescurces are belng used and to discuss the progress of one
or mote Charitable Projects and related issues.

No decision of the Board shall be effective:

{a)  unless 8 wagjority of the represenfatives, consisting of equal number of
representatives from both parties, ave peasent at a Board mesting, efther in parson ot
electronically, when the decigion i3 made;

(b)  if it purports to ellminate the sbility of JNF or KXL to approve or reject any
ametidments o the Budget; or

{e)  if it purports fo eliminate the ability of JNF or KKL to provide input into the

performance of a Charitable Project or to direct or modify the Charitable Project, of

"t etablish deadlifgs 6 vther performancs benchmarks,

(dy  All dacisions will be binding. Only the Board will be authorised to make changes to
Board decisions.

{e)  Alldecisions must colneide with both fstaeli and Canadian charitable laws.

It addition to Board meetings and other reporting obligations hersunder, each party will
keep the othar pacty currently and fully infotreed ol its activities and of general
developments in the areas of activity in which it acts from time to time hereunder.

The official language of the relationship between the parties will be Fnglish.

The parties acknowledge that if a party allows the resourcea that the other party has
contributed to the foint Venture to be used other than as authorized under this Agreement,
Ineluding any change to a Charitable Project that might ceuse the overall project to no
longet be charitable under applicable Canadian and / or Israsli laws, the other party may,
upon notice, withdraw such resources from the Charitable Project or the Joint Ventore.

The personnel whe will perform the Charitable Project may be hired or contrecied ot sub
contracted or engaged by each party separately. fthe Joint Venture wishes 1o retain any
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3.9
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5.1

5.2

4

personnel, no paity may hire or terminate personnel on behal( of the Joint Venture without
the authorization of'the other party,

IF XKL or the Joint Venture procures any goods or services on its behalf pursuant 1o this
Apreament, it shall do so in accordance with IKKL internal tendering regulations ot
quotations processes (“Tendering Regulations™), as may be amended from time 15 tims,

and JNF agrees and accepls that such procurements will be govemed by the Tendering
Regulations,

For greater certainty, the signature of both parties will be required o alt Joans, contracts
and other agreements of the Joint Veniure.

Each Charitable Project will be publicly identified as a project of the parties carried on by
the Joint Venture, both on-site and in titerature and promotional materials.

Each party will co-ruthor all procedures manuals, training guides, standards of conduct
and other literature prepared by the Joint Venture, {f any,

FROPERTY

Each patty may acquive assets of property i connection with the performance of a
Charitable Project. Howover, all assets and property acquived by the Joint Venture shall be

jointly owned by the parties and shall be used exelusively for charitable Purposes, in

accordance with the directions of the Board. Auy divestment by JNF of its ownership
interest in the assets or property of the Joint Venture, or in any assets or property that it may
acquire in connection with a Charitable Project, will be subject to all applizable laws, and
may b speified in the applicable Govérning Document. '

RECORDS AND AUDIT

The parties shall appoint an auditor for the Joint Venture. The Joini Venture shall keep
copies of alf books and records for at ieast seven (7) years. Bach party will have the right to
examitie the boaks and records of the Foint Venture in connection with those matters

involving the incone and expenditure of funds, and the purchase, maintenancs, possession
and nsutance of property.

The Joint Venture shall deliver an annual repowt to each party on or before each
anttiversary of the Effective Date containing:

£g) a duplicate copy of the Joint Venture’s detailed books aud records;

(b}  a full and complete financial report dealing in detail with the uses of the Joint
Venture’s funds for the preceding year, and all amounts received by the Joint

Venture (yom each patty, if received. The financial report shall be duly certified by
a certified public accountant; and

(© a narrative repori of each Charitable Project performed or in progress cing that
Car.
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The Joint Venture shall hold all funds received from each patty, if received in trust,
sepacete and apart from the funds of each party in an account at a financial instihution
which Is sleaty designated as a trust aceount for the sole benefit of the Joint Venturs, and
will dlsburse such funds only a3 approved by the Board. Alf deposits, withdrawals and
othar transactions with respact to the Joint Ventive's account shal! require the sigiature of
such person or persons as the Board may from time to time determine. Notwithstanding
the foregoing, except whers commitments have been made by the Joint Venture in
accordance with the provisions of this Agreement, each party shall be entitled ta withdraw
or withhold their funds or other resources at their discretion and each paity shell use

reasonable efforts to cooperate with the othier party to atlow ths other patty to exercise its
rights hereundet.

A party may request at any time from the Joint Ventuore, the preparation of unandited
financial statements or any other type of report as may be requited to snable such party to
maintain control over the expenditure of its funds by the Jolnt Venturs,

Ths Joint Venture shall ptovide each party with all vouchers and teceipts received by the
Joint Venture in respect of its activitles hereunden.

Each party may enier at any promises used by the Joint Venture, in ordet to evaluate and

observe the activities and programs being carried out and to inspect all cecords relating to
the same.

TERM AND TERMINATION

This Agreemeit shall have a term of one (1) year (the “Term™), commencing on the
Effective Date, unless terminated carlier in accordance with this Agresment. This
Agresment shall be renewsd automatically at the end of the Term, and from year to vest
thereafter, for suceessive terms of one-year each (the “Renewai Term™),

This Agreerent may be lerminated prior to the end of the Term or of the Renewal Term at
the aption of either party upon three {3) months® written notice to the other party. In the
event of fermination, the Joiut Venture will returh forthwith to both partics the monies
advanced by each party and not committed or expanded.

LIABILITIES AND INSURANCE

In ne event shall a party be liable to the other party for any consequential, exemplary,
special, punitive or indirect losses or damages, whather arising in contyact, warranty, tort
(including negligence), strict liebility, fiindamental breach or otherwlse, including loss of
use, profit, business, or repuatation,

Bach party shall cary adequate insurance against any llability ardsing in relation to each
Chatitable Project, Feach party shall ®e named as an additional insered party in all
applicable insurance policies of the other party. Each party will provide the other party
with canfirmation from the insurer as o the insurance coverage, and an undertaking from
tha lhsurer to immediately notify the other party prior to any cancellation, signlficant
change or lapse of the insurance policy,
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GENERAL

No person employed by KKL., or otherwise engaged in implementing the Charitable
Project, shall in any way be considered an employee of JNF nor shall such person have any
rights a5 an employee of INF, nor shatl such petson be eligible to receive any payments,
compensation, social or other benefits in connection with the performance of his or her
setvices relating to the Charitable Project or with the termination or cancellation of this
Agreenient, excep as provided herein.

No person employed by INF, or otherwise engaged in implementing the Charitable
Projest, shall 1 any way be considered an employee of KKL nor shall such person have
any rights as an employse of KKL, nor shall such person be eligible to recetve any
payments, compensation, socisl or other benefits in connection with the performance of his

or her sexvices relating to the Charitable Project or with the termination or cancellation of
this Agreement, except as provided herein.

Neither parly may assign this Agreement in whole or in part, including the peiformance of
any Charitible Froject, without the prior written Gaisent of the other party. The parties may

not gubdontradt any of thelr obilgations heréunder except as contemplated in this
Agregment.

KKL is responsible for the payiment of all taxes, Soclal Security and other paymenis which

employer must pay according to Jaw or cusiom if applicable in Yarael and this only for the
personnel engaged by KKL.

INF will be-resgonsible for the payment of all taxes, Social Security and others payments
which employer must pay aceording to taw or'oustom if applicable in Canada and this only
for the personnel engaged by JINF.

All exponses in relation with the Joint Venture will ba paid by the Joint Venture,

This Agreement may be executed In several counterparts, each of which so executed shall
be deemed to be an original and such counterparts together shall constitute one and the

same agreerent and notwithstanding their date of execution shall ba deemed to be
exeaited on the date set out ahove.

This Agreement shall be governed by and construed in accordance with the laws of the
Israel. )

The parties hereby submit to the jurisdiction of the courts of the State of lerael.

Any demand, notice or other communication to be piven in connection with this
Agreemignt shall be givew'in weiting and shall be given by personal delivery, fax, registeied
ufall of electronic means ofcommunieation or by conumercial cotrier to such othet party as:
follows; "
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(a) to JNF at:
740-5160 Decarie Blvd,
Montreal, Quebee
H3X 2HY

b) to KKL at:

ot to such other address, individuat or electronic communication munber as may be
designated by notice given by eilher paity to the other. Any demand, notice or other
comnunication given by personal delivery shall be conclusively deemed fo have been
given on the day of aciual delivery thercof and, if given by tegistered matl, on the seventh
business day following the deposit thereof in the mail and, if given by electronic
communication, on the day of transmittal thergof if given during the normal business hours
of the recipient and on the business day during which such notmal business hours next
eccur if not given during such howrs on any day, If the party giving any demand, notice or
other communication knows or ought reasonably to know of any difficulties with the postal
system which might affect the delivery of mail, any such demand, notiee or other

communication shatl not be meited but shall be given hy personal delivery or by electronic
communication.

All obligations which, by their nature, are intended to survive the expiration or iermination
of this Agreement shall remain in effect afler the expiration or termination of this
Agreermnent until such obligations sxpire according to their respective terms or inlent.

The parties hereto shall sign further and other docwinents, cause such meetings 1o be held,
resolutions passed and by laws enacied, exercise their vote and influence, do and perform

- -and cause o be done-and performed such-firther -and-other acts and things as migyhe ~ =

necessary or desirable in order to give full ¢ffect to this Agreement and every part thereof

IN WITNESS WHEREOF the parties have signed this Agreement by their doly authorized
representatives a5 of the Effective Date.

JEWISH NATIONAL FUND OF KEREN KAYEMETH LIEISRAEL
CANADA (KEREN KAYEMETH
LEMS AL

Per;

Name:
Title:

Per:

Name:
Title:



SCHEDULE 1
GOYERNING DOCUMENT

This Governing Document js & schedule to the agreement (“Agreement™) dated Jupe 1, 2018 and
entered infto between JEWISH NATIONAL FUND OF CANADA (KEREN KAYEMETE
LE'ISRAEL) INC. and KEREN KAYEMETH LEISRAEL (“KKL™). It contains
sopplementary terms and conditions relating to a. Chartable Project fo be carried owd pursuant to
it. A of the terms and condifions of the Agreement apply to the Charitable Project and no
provision of this Governing Document shall be applied or inferpreted in a manner which
contradicts or frustrates it. Where a provision of this Governing Document contradicts a provision
of the A greement, the provision of the Agreement shall prevail. '

L DESCRIPTION OF THE CHARITABLE PROJECT

INTD: The CRA and the Agresment require a clear, complete, and detailed description of the
activities 1o be carried out by the parties, and an explanation of how the activities {urther the INF
charitable purpose set out an the first page of the Apreement. The location(s) where the activity
will be carnied on (for example, physical address, town or city) must also be set out.]

IL ACTIVITIES OF THE PROJECT AND RESPONSIBILITIES OF THE PARTIES
The Joint Venturs will undertake the following activities in furtherance of its objectives:

® [NTD: detailed description required]

The respective responsibilities of the parties will be as follows:

| Party Responsibilities 7

INF [NTD: The CRA requires that the roles and
responsibilities of INF’s persomel in the feld

| be described.]

KKL s

OIl. TERM OF THE CHARITABLE PROJECT

[NTD: The CRA requires all fime frames and deadlines to be described cleatly.]



V.  BUDGET OF THE CHARITABLE PROJECT

[NTD: The CRA. and the Agreemertt require a defailed budget that is specific with respect to

amounts, expenditure ilems, timing and methods and conditions governing the transfer of funds ] .

V. CAPITALIZATION AND REIMBURSEMENT OF FUNDS

The Jomnt Venture will be capitalized as foliows:

Party Total Percentage of Fanding Supplied
INF o ® % to be provided as described below
KKL ®2/ t0 be provided as described below

The Joint Venture will use the funds advanced by the INT* solely to fund reasonable cogts directly
in support of the activities described in the Agreement, including this Governing Docurent. The

INF will advance funds to the Joint Venture in the following marmer:

Payment Date Payment Amount
Within =~ ®  days | 3@

iollowing receipt of
countersigned
agreement

Upon satisfactory § § @
performance/
commpletion of ®

The advanced funds may be expendad subject to the conditions set out in the Agreement during

the Term of the Charitable Project commencing from the effective date of thig Governirig
Document, C

VI. PUBLICITY

[NTD: The CRA and the Agreemert require each Charitable Project 1o be publicly identified 25 a

project of the parties carried on by the Juint Venture, both on-site and in fiterature and promotional
materials.]

72




VII. OWNERSHIP OF PROPERTY

[NTL:: CRA anc the Agresment require that any property purchesed by the Joint Venture be jointty
owned by the parties, By exception, provided the CRA guidance is complied with, property may
be transferted by JNF, If such a transfer is contemplated, the manner of compliance with the CRA
guidance should be described in this Governing Documert in this section and the required

documents appended as schedules fo this Goverming Document. |

IN WITNESS WHEREOF the parties bave signed this Governing Document by their duly
anthorized representatives as of the date first above written.

JEWISH NATION_!LLl FUND OF KERENKAYEMETH LE'ISRAEL
CANADA (RKEREN  KAYEMETH

LE'TSRARL) INC

Per Perm
Name:! Name:
Title: Title:
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SECTION 1 - INTRODUCTION
1.1  Objective of this Handbook

The JEWISH NATIONAL FUND OF CANADA (KEREN KAYEMETH LE’ISRAEL) INC.
(“JNF”) supports a number of charitable projects in Israel. As a registered charity in Canada, INF
is subject to various requirements that apply to all registered Canadian charities that carryout
projects outside of Canada, The purpose of this Handbook is to help the directors, officers and
employees of INF to understand those requirements so that they can perform their respective
responsibilities in a manner that complies with applicable laws and the guidance issued by the
Canada Revenue Agency (“CRA™).

1.2 Background

Before exploring the specific requirements that apply to registered charities operating abroad, it is
useful to outline the general legal framewaork in which registered Canadian charities must operate.
JNF operates as a “charitable organization” within the definition of a “registered charity” under
the (Canada) Income Tax Act (the “Act”™).

The first two parts of the definition of “charitable organization” under the Act are worth exploring,
since they constitute the core obligations of all charitable organizations. The first two parts of the
definition of “charitable organization” are as follows:

...an organization, whether or not incorporated,

(a) all of the resources of which are devoted to charitable activities carried on by the
organization itself,

(b) no part of the income of which is payable to, or is otherwise available for, the
personal benefit of any proprietor, member, shareholder, trustee or settlor thereof.

The first requirement (i.e., subsection (a)) has two components, namely: (1) all resources (a broad
concept that likely includes more than money) must be devoted to “charitable activities”, and (2)
all of those activities must be carried on by the organization itself.

There is no definition of “charitable activities” under the Act or the common law. However,
activities that have been recognized as charitable fall into four groups: the relief of poverty; the
advancement of education; the advancement of religion; and miscellaneous activities beneficial to
the community. In addition, every charitable activity must be concerned with the benefit of the
public or some significantly large section of the public. It is beyond the scope of this Handbook
to provide further details regarding which permissible charitable activities fall within each of those

categories. 1fthere is any doubt as to whether or not a particular activity is charitable, INF should
contact its Jega! counsel for advice.

With respect to the second component (i.e., carrying on activities “by itself”), it is clear that a
registered charity is free to carry-out its charitable activities through its staff or voluntcers. As

! Income Tax Act, RSC 1985, ¢1 (5th Supp), s 149.1(1).



more particularly discussed below, if a charity is unable to carry-out its own activities through its

staft or volunteers, it may use an intermediary (i.e., an agent) to act on the registered charity’s
behalf,

The second requirement (i.e., subsection (b)) provides that no income is available to or payable to
a proprietor, member, shareholder, trustee or settlor of the charity. This would not prevent a
member receiving funds of the charity if the member is a legitimate recipient of the charity’s
generosity, but the charity will need to be able to show that the individual received the benefit as
a charitable benefit instead of a private benefit.

SECTION 2 - CHARITABLE ACTIVITIES OUTSIDE OF CANADA

2.1 Introduction

The ability of a Canadian registered charity to engage in foreign giving and foreign activities is
fimited in a number of important respects. While a Canadian registered charity can generally carry
on its activities anywhere in the world, few Canadian charities have the resources to operate in this
way. Instead, because many registered charities are unable to carry out their own activities abroad
through their staff or volunteers, the charitics must carry-out their activities through intermediaries
(e.g., agents or contractors). A charitable organization, like JNF, can also make grants to other
qualified donees who are opcrating abroad, subject to some restrictions.

These subjects are explored more fully in the sections that follow.
2.2 Foreign Activities by the Charity Itself

As discussed above, it is clear that a Canadian registered charity is free to carry on its activities
outside of Canada through its own staff and volunteers. As a general rule, if a purpose would be
charitable if it were catried out in Canada, it will be charitable if carried out abroad.

On that point, it is worth noting that the CRA guidance provides that a Canadian registered charity
cannot catry out foreign activities that violate Canadian laws, inciuding the Act and the common
law on charities, or public policy.? In Canadian Magen David Adom for Israel v. Canada (Minister
of National Revenue) (“CMDA”) the Crown took the position that because the Canadian charity
had allowed some of its ambulances to be used across the “green line” in the Occupied Territories,
the Golan Heights, and the West Bank of Israel, it was violating Canadian public policy.” The
Federal Court of Appeal confirmed that in order to be a violation of public policy, an activity
would have to be illegal by Canadian law (including the anti-terrorism laws discussed below at
Section 2.10). The fact that Canada had supported various UN resolutions condemning the
oceupation was held to be not sufficient to form the basis of a Canadian public policy.

Unfortunately, the CRA has not provided much guidance on the details of how a Canadian
registered charity should operate abroad using its own staff besides the following

* Canada Revenue Agency, Guidance CG-002, “Canadian registered charitics carrying out activities outside Canada”
(8 July 2010) at 4,1 [CRA Guidance).

* Canadian Magen David Adom for Israel v Canada (Minister of National Revenue), 2002 FCA 323, [2002] 4 CTC
422 [CMDA).



recommendations, which are basically common sense. The CRA recommends that all “charities
make themselves aware of local laws, and how they are enforced, before carrying out their
charitable programs abroad.”® The CRA further recommends that: “[b]eing aware of local laws
and their application will help make sure that the public benefit provided by a charity’s activities
is not offset by harm that may result to those carrying on the activities, to the charity’s
beneficiaries, or to anyone else.”™

2.3 Qualified Donees

Charitable organizations, like JNF, can devote up to fifty percent (50%) of their income to grants
to other “qualified donees” who may be carrying-out charitable activities abroad. Qualified donees
include other Canadian registcred charities, the Crown in right of Canada or a province, the United
Nations and its agencies, a foreign university customarily attended by Canadians, and a foreign
charity that has received a gift from the federal Crown in the year or the preceding year. If an
entity is a qualified donee, then a registered charity can make a grant to it without any further
complication. It is also possible, of course, to attach conditions to the gift provided that the
conditions do not require that the gift be transferred to a third party non-qualified donee (which
would be treated the same way, in law, as a gift to a non-qualified donee).

FExcept as described in other sections below, if a registered charity were to make a gift or grant
(e.g., funding or other property) to a non-qualified donee, even if the activities of that entity were
consistent with the charitable activities of the charity, it would be grounds for de-registration.

The CRA provides the following example:

A charity is registered (o protect the cnvironment. A foreign organization that is
not a qualified donee approaches the charity, seeking funding for its activity of
preserving the rainforest. The charity approves of the non-qualified donec’s
activity and agrees to provide funding. The two organizations sign a written
agreement, and the non-qualified donee commits to using the Canadian charity’s
money only for purposes considered charitable in Canada. However the Canadian
charity has no say where, when or how the activity is carried out. The charity is
simply funding the non-qualified donee’s own activities.?

2.4 Charitable Goods Policy

It is possible for a Canadian registered charity to take the position that the transfer of property to
a foreign charity, who is not, itsclf, a registered charity in Canada, is not a gift to that charity, but
is instead, a gift made in the course of the Canadian charity’s own activities. The CRA will take
nto account the circumstances when determining whether or not the transfer is in furtherance of
the charity’s own activities, but at a minimum, the following three conditions must apply:

* CRA Guidance, supra note 2 at 4.1.
> Ibid.
¢ CRA Guidance, supranote 2 at 5.5.



* the nature of the property being transferred is such that it can reasonably be used only for
charitable purposes (e.g., medical supplies that will likely only be used to treat the sick, or
school supplies that will only likely be used to advance education);

* both parties understand and agree the property is to be used only for the specified charitable
aclivities; and

» based on an investigation into the status and activities of the non-qualified donce recciving
the property (including the outcome of any previous transfers by the charity, examining the
entity’s stated goals and purposes, its history and general reputation, relevant media
rcports, ¢t¢.), it is reasopable for the charity to have a strong expectation that the
organization will use the property only for the intended charitable activities.”

If any of those conditions are not met, the Canadian registered charity should not transfer any

property to the non-qualified donee. Otherwise, the charity risks financial penalties and revocation
of its charitable status.

Note that the record-keeping rules that apply to Canadian registered charities would still apply if
the charity transfers goods in accordance with the foregoing requirements.

2.5  Transfer of Capital Property

Transferring capital property (e.g.. land or buildings) owned by a registered Canadian charity to a
non-qualified donee (including a local organization or government body) in a foreign country is,
as a general rule, not permitied. This is because land and buildings might be used for non-
charitable purposes. However, the CRA permits such transfers in narrow circumstances. Before
exploring those circumstances below, however, it is worth stating that we recommend that JINF
(or, indeed, any registered Canadian charity) avoid dealing with the transfer of capital property
issue, Instead, we are of the view it is aiways better for a charity to provide funding (i.e., funding
a project that is charitable in nature under a General Agency Agreement). Indeed, if a Canadian
charity is approached with a capital funding proposal by a foreign charity or entity, it should
suggest that it will cover certain operating requirements of the foreign charity (to the extent doing
so is charitable in nature) in order to free funding for the foreign charity or entity to be used for
the capital project.

In CRA guidance that precedes the current guidance, the CRA recommended that a Canadian
registered charity should insist upen maintaining ownership and control over all capital property
that is funded with the resources of the charity. However, in the current guidance, the CRA
acknowledges that it may not always be possible for the Canadian charity to own property and in
thosc cases, it is possible to transfer property. For instance:

A charity may want to acquire land or buildings in another country, but find that
owning capital property in that country is impossibie. Or a charity might already
own capital property in a foreign country, but a change in circumstances makes
continued ownership impossible. In these cases, a charity may want to transfer

7 CRA Guidance, supra note 2 at 5.2.



ownership of the capital property to a foreign organization that may be a non-
qualificd donee.?

The guidance provides that transfers to non-qualified donees might be acceptable to the CRA in
the following three situations:

*» the country in which the charity is operating does not permit forcign ownership of capital
property;

¢ the capital property is transferred only as part of a development project to relieve poverty hy
helping a community to become self-sufficient; or

¢ the charity can show that it has made every reasonable effort to gift the capital property to
another qualificd donee, and has made every reasonable effort to sell the capital property for
its fair market value, but has not been successful.

As used above, a “development project” may include, for example, projects such as schools and
hospital buildings.

In each of the three situations described above, the Canadian registered charity should make sure
that the organization it is transferring the capital property to has a mandate that is consistent with
ensuring that the property continues to be used for charitable purposes. The charity should enter
into an agreement with the non-qualified donee which provides that the capital property will be
used only for charitable purposes. Also, the agreement should contain reasonable assurances that
the property will, for its expected useful life, benefit the whole community.

The charity should also, to the best of its ability, assess the risk that its capital property might be
used inappropriately. If the risk of inappropriate use is greater than the benefit that may be
provided, the charity should not transfer ownership of the property.

Legal counsel should be consulted before transferring any capital property to a non-qualified
donee.

2.6 Leasehold Improvements

The CRA has issued guidance on registered charities that may wish to lease property from others
and to make improvements to that propetty even though the improvements will revert to the lessor
(i.c., the owner) of the property at the end of the lease.

The CRA position is that where the improvements involve an increase in the value of the property,
the registered charity must demonstrate the personal benefits to the lessor of the property “are
offset by reasonable consideration to the charity” to ensure that the lessor does not “unduty benefit

from the increased value of the property”. The charity can do this by entering into a lease
agreement which provides that:

¥ CRA Guidance, supra note 2 at Appendix B.




e the improvements are to be removed from the property at the termination of the lease;

* the lessor must pay the charity (as lessee) the fair market value of the improvements at the
time that the lease is terminated; or

¢ the charity pays discounted rental charges for the cost of the improvements amortized over
the term of the lease.

If the lessor is unwilling to agree to such terms, then the lessor may receive “undue benefits” if the
improvements are made. In such cases, the charity would not be complying with the Act.

2.7 Intermediaries

As discussed above, the CRA recognizes that a registered charity will be deemed to be carrying
out its own activities if it engages a foreign agent (i.e., an intermediary). A charity uses an
intenmediary when it is unable to carry out its own activities through its staff or volunteers. The
intermediary typically has resources or facilities that a charity requires to carry out one or more
projects, including knowledge of a region or area, particular skills or expertise, staff in the area, or
specialized equipment.’

The CRA guidance identifies several models for a charity to work with an intermediary namely:
agency; joint-venture; co-operative participant; and contractors.

2.7.1  Due Diligence

Before exploring those models in more detail, it is worth noting that the CRA recommends that a
charity should investigatc the status and activities of an intermediary before working with them to
assurc itself of the following conditions:

* the intermediary has the capacity (e.g., personnel, experience or equipment to carry out the
charity’s activity; and

* there is a strong expectation that the intermediary will use the charity’s resources as directed
by the charity.'?

2712 Agents

Generally speaking, an agent is an intermediaty that agrees to carry out specific activities on a
charity’s behalf. The principal (i.e., the charity) is responsible for the activities of the agent and
an agent may bind a principal. In our experience, an agency agreement, which evidences the
principal/agent relationship, is the most cominon and simpl¢ method for a Canadian registered
charity to engage an intermediary (or more than one intermediary). However, in order for the
arrangement 1o be acceptable to the CRA, the charity must maintain “direction and control” over
the agent’s activities. Direction and control is discussed further at Section 2.8.

¥ CR4 Guidance, supranote 2 at 6.
Y CRA Guidance, supranote 2 at 6.



There are threc court decisions in this area. In Canadian Committee for the Tel Aviv Foundation
v. The Canada (“Tel Aviv") the charitable organization’s (the “Committee”) registration was
revoked due to numerous improper procedures in its dealings with its agent, including failing to
exercisc control over its own funds, failing to demoustrate adherence to a system of continuous
and comprehensive reporting, and failure to abide by the agency agreement signed by the
Committee and its representative in Israel. !' The Federal Court of Appeal (“FCA”) determined
that the principal reason that the Minister of National Revenue (the “Minister’) revoked the
registration was the loss of control by the Committee over its funds as evidenced by the mixing of
monics by its agent and that the agent had complete discretion aver the use of the monics received
from the Commilttee. In arriving at its decision, the FCA stated that while the scheme of the Act
allows a charity to conduct its overseas activities either using its own personnel or through an
agent, it cannot merely be a conduit to funnel donations overseas.!* The FCA also stated that there

is little evidence on the record that the Commitiee was in fact exercising the conirel and direction
over the agent."?

In CMDA, the Minister revoked the charitable registration on three grounds, including alleged
improper receipting practices, carrying on activities in contravention of Canadian public policy,
and gifling resources to the Israeli affiliate. The FCA ignored the first ground and found that the

purported public policy with respect to the second ground did not exist. However, the FCA found
in favour of the MNR based on the third ground and stated:

As explained earlier, a charitable organization is obliged to carry on ils charttable activities itself. If
it does not do 50 its regisiration may be revoked. A charitable organization that wishes to operafe in
a lacatian where it has no officers or employees must somehow act through a person in that
location. That obviously could be done hy establisliing an agency relationship between the charity
and that person. Evidence that such a relationship has been established by coniract, and if that
cantract has been adhered to, might weil be the mast straightforward means of proving to the
Minister that a person purporting 1o carry out the charitable activities of a charity in a particular
location is in fact acting on behalf of the charify. 1t is possible that the same result might be achieved
by other means. However, a charity that chooses to carry out its activitles in a foreign conntry
threugh an agent or otherwise must be in a position to establish that any acis that purport to be

those of the charity are effectively authorized, controlled and monitored by the charity, [emphasis
added]

Finally, in Bayit Lepletot v. Canada (Minister of National Revenue), the FCA upheld the Minister’s
decision to revoke the registration of the Canadian charity on the basis that it did not provide
sufficient evidence that the individual in Isracl in receipt of funds from the Canadian charity was
actually acting as its agent in disbursing such funds.'” That individual was a rabbi who had
supervision of a number of orphanages operated by an Israeli organization. The rabbi in question
was part of the administration of the Tsraeli organization, The FCA leld that the charity failed to

show that the rabbi was carrying on the Canadian charity’s charitable works as opposed to those
of the Israeli organization.

1 Canadian Committee for the Tel Aviv Foundation v Canada, 2002 FCA 72, 287 NR 82 [Tel Aviv],
12 1bid at para 30. ‘

13 Ibid
" CMDA, supra note 3 at para 66.

*® Bayit lepletot v Canada (Minister of National Revenue), 2006 FCA 128, [2006] 3 CTC 252.




The CRA guidance contains the details that should be set out in any agency agreement. These are
discussed below at Section 2.8.1 of this Handbook. Precedent agency agreements are attached at
Schedules 1, 2 and 3 of this Handbook.

2.7.3 Joint Ventures

The CRA permits Canadian registered charities to enter into joint venture arrangements with other
organizations. Under such arrangements, the charity and the other organization or organizations
pool their resources in order to accomplish a particular goal or project. This relationship differs
from an agency relationship in that the charity is not relying entirely on the other organization or
organizations to carry out the activities for the charity.

The terms of joint venture arrangements vary, but the CRA requires the charity to be able to
“establish that its share of authority and responsibility over a venture allows the charity to dictate,
and account for, how its resources are used”.'®

The CRA provides the following example, which is worth relaying:

The charity provides roughly 40% of the funding for the project and its
representation on the venture's governing board is about 40% of the voting rights.
As long as the venture only uses the charity's resources for the agreed upon
activities, the arrangement should be acceptable.

However, if the governing board of the venture decides to use the charity's
resources for a purpose other than what is provided in the terms of the agreement,
the charity must withdraw their resources from the project. Therefore, the
agreement should include a provision that allows the charity to discontinue
devoting its resources {o the venture if its resources are to be used for purposes
other than those that had been previously agreed upon.

The CRA will look at any venture as a whole, and a charity's participation in a
venture, to make sure that the charity is only furthering its charitable purposes. If
the purpose of an overall project is not charitable, such as providing excessive or
undue private benefit to an individual or company, a charity's own activities on
behalf of that project may not be acceptable, even if those activities would normally
be considered to be furthering its charitable purposes if cartied out on their own. '’

This Handbook contains an unexecuted copy of a joint venture agreement at Schedule 5 between
JNF and KKL. Because the joint venture relationships can be complicated, we would recommend
that any proposed Joint Venture Agreement (including a completed version of the attachcd
precedent} be reviewed by legal counsel before it is executed.

'8 CRA guidance, supranote 2 at 6.3.
Y CRA Guidance, supranote 2 at 6.3,



2774 Co-operative Participants

The CRA allows Canadian registered charities to operate jointly with others through a ‘co-
operative partnership’. The CRA distinguishes these relationships from joint ventures in that under
a co-opetative partnership, different parties take responsibility for different aspects of a charitable
project. Under this arrangement, the other co-participant is not really an intermediary, since the
Canadian charity is really carrying on its own activities in conjunction with another entity.

The CRA guidance provides the example of a Canadian registered charity that joins with a foreign
organization that is not a qualificd donee to build and operate a medical clinic in an isolated area.
The charily agrees to provide nursing staff and the other entity builds the clinic without the
assistance of the charity,’®

2.7.5 Contracts for Services

The CRA permits Canadian registered charities to hire an organization or an individual to provide
goods and/or services. For example, a charity might hire a for-profit corporation to dig a well in
a foreign country. These arrangements are permitted provided that the contract between the charity
and the contractor demonstrates significant direction and control by the charity over the contractor
m the performance of the project. Due to the degree of control required by the CRA, these sorts
of arrangements are less flexible than agency or joint venture approaches.

The CRA guidance contains the details that should be set out in any agreement with a contractor.
These are discussed below at Section 2.8.1 of this Handbook. A precedent agreement is attached
at Schedule 4 of this Handbook.

28  Wlhatis Direction and Control?

In order to satisfy the obligation that a charity carries out charitable activities “by the organization
itself”, the CRA guidance provides that the charity must direct and control the use of the charity’s

resources when it transfers its resources to an intermediary.'’

More particularly, the CR A guidance states that the charity must make decisions on and determine
parameters of’

¢ how the activity will be carried out;

o the activity's overall goals;

» thearca or region where the activity is carried out;
* who benefits from the activity;

» what goods and services the charity's money will buy; and

"® CRA Guidance, supra note 2 at 6.4,
¥ CRA Guidance, supranote 2 at 7,



e when the activity will begin and end .2
The foregoing indicia of “direction and control’, however, do not mean that the charity must make
every decision relating to the implementation of a particular project or activity. Rather, generally
speaking, an intermediary may make day-to-day operational decisions within the parameters
established by the charity in the agreement with the intermediary, but the charity must have the
ability to “intervene in any decision”,?!

The CRA guidance provides the following examples where it is permissible for a charity to
delegate the authority to make decisions to an intermediary:

¢ which local vendor to buy supplies from;

* hiring and managing staff;

* locating potential beneficiaries for an activity; and

* maintaining buildings owned or operated for the charity's activities.22

However, any such decisions must be reported to the charity, so that the charity can ensure that
the intermediary’s activities continue {o comply with the Act.

The CRA recommends adopting the following types of measures to give effect to the direction and
conirol requirements:

¢ create a written agreement, and implement its terms and provisions;

* communicate & clear, complete, and detailed description of the activity to the intermediary;
s monitor and supervise the activity;

* provide clear, complete, and detailed instructions to the intermediary on an ongoing basis;

* arrange for the intermediary to keep the charity’s funds separate from its own, and to keep
separate books and records; and

¢ make periodic transfers of resources, based on demonstrated performance.2?

The CRA guidance expands on each of those measures.

B CRA Guidance, supranote 2 at 7,
B CRA Guidance, supra note 2 al 7.
2 CRA Guidonce, supranote 2 at 7,
B CRA Guidance, supranote 2 a1 7.
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2.8.1 Written Agreement

This measure is largely self-explanatory., Like the CRA, we, as legal counsel to JNF, highly
recommend that INF enter into written agreements with all of its interimediaries.

Plcase note that it is not enough for a charity to enter into a written agreement that simply provides
for the foregoing measures (e.g., a right to monitor and supervise). Tnstead, the charity must be
able to demonstrate to the CRA that it has a “real, ongoing, active relationship with its
intermediary”.** As a result, the charity must continually exercise its rights under the writien
agreement, such as the right to monitor and supervisc the activity. The CRA. acknowledges that
there may be instances where the money spent by a charity on a one-time activity is less than
$1,000, where the effort of developing a full written agreement may not be worthwhile. In those

cases, other forms of communication could be used by the charity to demonstrate ‘direction and
control’.

This Handbook contains various forms of written agreements for use by JNF.
2.8.2 Description of Activities

The charity and the intermediary must, before commencing the project or activity, agree on a clear
and detatled description of the proposed project or activity. That deseription should include (1)
what the activity involves, its purpose and the charitable benefit that it provides; (2) who bencfits
from the activity; (3) the locations where the activity will take place; (4) a comprehensive budget
for the activity; (5) when it will start and be completed; (6) a description of the milestones or other
deliverables that are measured and reported; (7) how the charity will monitor the activity; (8) how

the charity can modify the activity, including discontinuing it; and (8) any contributions that any
other organizations are expected to make.

2.8.3 Monitoring and Supervision .

The CRA doscribes monitoring and supervision as the process of receiving “timely and accurate
reports”, Examples of these reports include (1) progress reports; (2) receipts for expenses and
financial statements; (3) informal communications via telephone or email; (4) photographs; (5)
audit reports; and (6) on-site inspections by the charity’s staff members.?*

2.8.4 Ongoing Instruction

Providing instructions to the intermediary helps the charity to establish that it is exercising
direction and control. The CRA recommends that instructions be provided in writing whenever
possible, and that records be kept of the instructions.2

* CRA Guidance, supra note 2 a1 7.2.
2 (CRA Guidance, supra note 2 at 7.4,
* CRA Guidance, supra note 2 at 7.5,
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2.8.5 Periodic Transfers

Instead of providing an intermediary with all of the funding for a particular project up-front, the
CRA effectively requires a charity to make periodic payments or withhold payments until the end
of the project, based upon demonstrated performance.?’

2.8.6 Separate Activities and Funds

Where an intermediary is performing an activity on behalf of a charity, the intermediary should
keep the money received from the charity in a separate bank account. The intermediary should
only withdraw money from the bank account with the written authorization of the charity or after
meeting agreed-upon performance benchmarks.2

29  Record-Keeping

The requirement to keep adequate books and records with respect to activities carried out by an
intermediary can prove cumbersome. Subsection 230(2) of the Act states as follows in regards to
recordkeeping:

Every [registered charity] shall keep records and books of account ... at an address
in Canada recorded with the Minister or designated by the Minisier — containing

(a) information in such form as will cnable the Minister to determine whether there
arc any grounds for the revocation of its registration under this Act:

(b) a duplicate of each receipt containing prescribed information for a donation
recetved by it; and

(c) other information in such form as will enable the Minister to verify the donations
to it for which a deduction or tax credit is available under this Act.

The foregoing provision is not entirely clear. However, in essence, it requires that a charity keep
sufficient records to demonstrate that all of its activities have a charitable purpose. In our view, in

order to meet that requirement, INF should err on the side of keeping more records than fewer
records. .

Further, Subsection 230(2) requires that the charity’s rccords be kept in Canada. In Tel Aviv, one
of the reasons that the charity’s registration was revoked centred on the court’s finding that the
charity did not maintain the required records in Canada. Also, in that case, the court found that
the charity had not been diligent in following up with its agent to ensure that the reports
contemplated in the agency agreement were received. The CRA’s published position is that remote
electronic access to records from a terminal in Canada does not constitute keeping records in
Canada, although it may be possible to obtain permission from the CRA to do so. Further, the
CRA also requires that the records must be maintained in English or in French,

¥ CRA Guidance, supra note 2 at7.6.
 CRA Guidance, supranote 2 at 7.7,

12



2.10 Anfi-Terrorism

Like all individuals and organizations in Canada, charities must ensure that they do not operate in
association with individuals or groups that engage in or support terrorist activities. The CRA has

prepared the following checklist to assist charities so that they do not contravene applicable anti-
terrorist legislation in Canada:

0 Do you know about the individuals and entities associated with terrorism, which arc listed in
Canada under the United Nations Act and the Criminal Code? Are you aware of the Criminal Code
and the Charities Registration (Security Information) Act provisions on financing and supporting
terrorisim—and the consequences of breaching the provisions?

O Do you have a good understanding of the background and affiliations of your board members,
employees, fundraisers, and volunteers?

0] Have you read the CRA guidance about kceping adequate books and records, activities,

engaging in ailowable aclivities, operating outside Canada, and charities in the international
context?

O Do you have appropriate, sound, internal financial and other oversight and verification

controls—for exaimple, appropriate delegations and separations of authority over the collection,
handling, and depositing of cash and the issuing of receipts?

O Do you transfer money using norimal banking mechanisms, wherever possible? When it is not,
do you use reputable alternative systems, and have strong additional controls and audit trails to
protect your charity's finds and show how and when they were used?

0 Do you know who uses your facilities and for what purpose—for cxample, your office or
meeting space, name, bank account, credit cards, website, computer sysiem, telephone or fax—
what they are saying, and what materials they are distributing or leaving behind?

L Do you try to find out who else might be supporting a person or cause that you are endorsing in
public statements, and who uses your name as a supporter?

0 Do you know where your donations and other support really come from?

0 Do you know who has ultimate control over the project that your charity's money and resources

are benefiting, and what the money and resources are used for, including after the particular project
is finished?

0 Do you know your partners in delivering the work you are doing, and their affiliations to other
organizations?



[ Do you have clear wriiten agreements with agenis/contractors/other partners, in Canada and
abroad, covering what activities will be undertaken and how they will be monitored and accounted
for? Do you check that the agreements are being followed?2®

SECTION 3 - PRECEDENT AGREEMENTS
3.1 General Agency Agreement (with Sub-agency Agreement attached)

This Agreement should be used where JINF and the intermediary (the “Agent”) plan to enter into
an ongoing relationship with each other in which the Agent may, from time to time, engage another
intermediary or other intermediaries (each, a “Performing Agent™) to perform one or more
projects on behalf of INF.

Under this form of Agreement, INF and the Apent are parties to onc contract, and the Agent and
the Performing Agent are partics to another contract. To ensure that the contract between the
Agent and the Performing Agent is not a one-page document, for example, which could jeopardize
INF’s charitable status, the form of agreement between the Agent and the Performing Agent is
appended to the agreement between INTF and the Agent.

A precedent form of this Agreement is attached at Schedule 1.
3.2 General Agency Agreement (with Supervising Agent and Performing Agent)

This Agreement should be used where JINF plans to use an intermediary (the “Supervising
Agent”} to supervise the performance by another intermediary (the “Performing Agent”) of one
or more projects on behalf of INF. Under this form of Agreement, INF, the Supervising Agent and
the Performing Agent are parties to one contract.

A precedent form of this Agreement is attached at Schedule 2.

3.3 General Agency Agreement (without Sub-agent)

This Agreement should be used where JNF and the intermediary (the “Agent”) plan to enter into

an ongoing relationship with each other in which the Agent will perform one or more projects on
behalf of INF.

A precedent form of this Agreement is attached at Schedule 3.
3.4  Services Agreement

This Agreement should be used when JNF wishes to retain an organization or an individual to
provide goods and/or services.

A precedent form of this Agreement is attached at Schedule 4.

* Canada Revenue Agency, “Checklist for charities on avoiding terrorist abuse”, (3 October 2017).
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3.5  Joint Venture Agrecment
This Agreement should be used in connection with a joint venture arrangement,

A precedent form of'this Agreement, which is based upon an unexecuted Joint Venture Agreement
between JNF and KKT., is attached at Schedule 5.
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SCHEDULE 1 — GENERAL AGENCY AGREEMENT (WITH SUB-AGENCY
AGREEMENT ATTACHED)

GENERAL AGENCY AGREEMENT

THIS GENERAL AGENCY AGREEMENT (the “Agreement”) is made as of the [e] day of
fe], 2017 (the “Effective Datc”)

BETWEEN:

JEWISH NATIONAL FUND OF CANADA (KEREN KAYEMETH
LE’ISRAEL) INC. / FONDS NATIONAL JUIF DU CANADA (KEREN
KAYEMETH LEISRAEL) INC., a corporation without share capital
incorporated under the laws of Canada with its registered office in Montreal,
Quebec, Canada

{hereinafter called “JNF”)

-and -

[®], a [corporation without share cap'it;fil' incorporated under the laws of Israel] with
its registered office in {Jerusalem, Israel}

(hereinafter called the “Agent™)

RECITALS:

A,

JNF is a registered Canadian charity, and has as its charitable purposes: “To create, provide,
enlarge and administer a fund to be made up of voluntary contributions from the Jewish
community and others, to be used for charitable purposes™.

In the interest of efficiency of operation and maximum utilization of the funds at its
disposal, JNF wishes to employ the facilities, services and personnel of the Agent to
implement, or supervise the implementation of, one or more charitable projects (each, a
“Charitable Project”) that will be determined following the Effective Date in accordance
with this Agreement.

The Agent has the requisite facilities, services and personnel to implement, or supervise
the implementation of, the Charitable Projects, and wishes to make available such facilities,
services and personnel to implement, or supervise the implementation of, the Charitable
Projects on behalf of INF in accordance with this Agreement.

NOW THEREFORE, in consideration of the mutual covenants herein contained and other good
and valuable consideration, the parties agree as follows:

16



1.1

[.2

1.3

1.4

1.6

RELATIONSHIP OF JNF AND AGENT

JNF hereby designates the Agent to act as its non-exclusive agent from time to time in
matters relating to the implementation and operation of the Charitable Project, as may be
authorized from time to tuime by JNF in accordance with this Agreement.

For greater clarification of the relationship between JNI* and the Agent:

(a)  JNF will maintain direction, control and supervision over the application of its
funds by the Agent;

(b) the Agent will comply with all instructions of JNF under this Agreement; and

(c) JNT may exercise such direction, control and supervision, or any of its other rights
under this Agreement, through a committee made up of at least five (§) individuals
in Jerusalem (“JNF Caniscom”) in Israel together with the assistance of onc or
more paid employees of INF.

The official language of this relationship will be English.

If the Agent will be procuring any goods or services on behalf of JNF, the Agent shall,
where practical, adopt a competitive process for procurement of goods and services for the
Charitable Projcct that enhances transparency, competition and fairness and results in best
value. The Agent agrees to ensure, where practical, that a reasonable number of suppliers
are given an opportunity to bid and should avoid situations where there may be a bias
toward awarding a contract for goods or services for the Charitable Project to a specific
person or entity. The Agent will not accept, directly or indirectly, any payment or benefit
from any supplier of goods or services for the negotiation or obtainment of a contract with
the Agent to purchase such goods and services from the supplier.

All employees and contractors required for the operation of the Charitable Project shall be
hired or engaged by the Agent in accordance with this Agreement and their employment
or contractor relationship with the Agent shall be governed by Israef law. The Agent shall
have internal staff dedicated to overseeing the Charitable Project. The Agent, hased on its
greater experience and expertise working in Israel, shatl have authority over its einployees
and contractors. JNF shall not be liable for any acl or omission of the employees or
contractors of the Agent.

The Agent shall carry adequate insurance against any liability arising in relation to the
Charitable Project. JNF shall be named as an additional insured party in all such insurance
policies. The Agent will provide JNF with confirmation from the insurer as to the insurance
coverage, and an undertaking from the insurcr to immediately notify JNF prior to any
cancellation, significant change or lapse of the insurance policy.
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2.3

3.1

3.2

33

4.1

PERFORMING AGENTS

If the Agent determines that it would be advisable for another person to catry-out any part
of a Charitable Project, the Agent may retain that person {each such person, a “Performing
Agent”) to do so provided that:

(a)  the Agent obtains the prior written consent of JNF to do so int each instance; and

{b)  the Agent and the Performing Agent entet into an agency agreement that is
substantially similar to the form of agency agreement set out at Schedule 2.

Upon request, the Agent will provide to JNF any executed copies of the agreements
contemplated in Section 2.1{b) and will maintain such executed agreements in the rccords
contemplated in Section 7 below.

For greater clarification of the relationship between the parties under this Agreement if a
Performing Agent is retained, INF shall maintain direction, control and supcrvision over
the Agent, who shall maintain direction, control and supervision over the Performing
Agent. The Agent shall not be relieved of any of its obligations under this Agreement even
if it has retained a Performing Agent to perform any of its obligations hereunder.

SCOPE OF WORK

Each Charitable Project to be carried out by the Agent pursuant to the terms of this
Agreement shall be described in a document that is in substantial conformity with Schedule
1 (a “Governing Document”), which includes the expected expenditures required for the
operation of the Charitable Project (the “Budget™). Each Governing Document, once
executed by the parties, wilt be part of and subject to the terms of this Agreement.

For certainty, INF wilt have authority to approve, amend or reject the proposed Budget and
other details of'a Charitable Project listed in a Governing Document upon reasonable notice
to the Agent, including the authority to approve, amend or reject (a) the proposed staffing

requirements and salaries, and (b) the proposed arrangements with the Performing Agent
(if any).

As more particularly described in a Governing Document, the Charitable Project shall be
publicly identified as a project of INF carried on by the Agent as an agent of INF, both on-
site and i all literature and promotional materials.

FUNDS

Based on the final form of Budget approved by JNF for the Charitable Project, the Agent
may be required to disburse its own funds and submit to JNF for reimbursement accounts
and receipts for all expenses of the Charitable Project. If INF determines that the Agent’s
submission is i order, JNF will reimburse the Agent for its expenditures through JNF
Caniscom. Alternatively, funds may be advanced to JNF Caniscom and then to the Agent
as the Charitable Project progresses.
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4.2

4.3

5.1

52

6.1

The Agent undertakes to hold all funds received from JNF, including via INF Caniscom,
in trust, separate and apart from its other funds and agrees to return any unexpended funds
forthwith upon demand by JNF. In this regard, the Agent shall deposit all funds received
from IJNF in an account at a financial institution which is clearly dcsignated as an account
for the sole benefit of INF and will disburse such funds only as dirccted by INF. Except to
the extent that financial commitments made by the Agent on behalf of JNF in accordance
with the provisions of this Agreement remain unpaid, JNF shall be entitled to withdraw or
withhold its funds or other resources at its discretion.

All expenditures of the funds of INF by the Agent will be pursuant to writlen directions of
JNF and the Agent shall obtain a written acknowledgement from all third parties to which

funds are given, including any Performing Agent, pursuant to such written divections of
JNF.

PROPERTY

INF reserves to itself the sole and exclusive right to decide what personal property is to be
purchased ot leased on its behalf and the prices or rentals to be paid therefor, and the Agent -
has no power or authority to commit JNF in that regard without specific written instructions
from INF. JNF may designate, from time to time, the specific type of property, equipment, .
materials, supplies or facilities which it will provide and/or the total amount of funds
allocated for the particular purpose, as the case may be. JNF may seek the advice of the

Agent in designating the type of property, equipment, naterials, supplies or facilities which
it will provide.

All of the property, equipment, materials, supplies, facilities or teaching aids acquired by
the Agent on behalf of INF shall be used exclusively for charitable purposes, shall be
maintained and shall be made available o third parties for only the stated purposes of INF
and shall be operated by the Agent in accordance with the directions of INF. If funds are
used in the acquisition, construction or improvement of any capital property, the property
will be used exclusively for charitable purposes. Title to all property, equipment, materials,
supplics, and facilities, including realty, purchascd or acquired with funds supplied by INF
(the “Purchased Property”) shall be used as directed by JNF. The Agenl shall
acknowledge in writing and obtain a written acknowledgment from third parties who may
be in possession of the Purchased Property, to the effect that the third party holds such
property on behalf of INF and is responsible for the mainienance and insurance of sucl
property. JNF Caniscom and/or the Agent shall from time to time visit or communicate

with the operators of the Purchased Property to ensure that it is being maintained, insured
and used for charitable purposes,

REPORTING

The Agent will keep JNF currently and fully informed of its activities and of general
developiments in the areas of activity in which it acts from time to time as operating agent
for INT in the manner specified in the applicable Governing Document,
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6.2

6.3

7.1

7.2

7.3

8.1

8.2

The Agent agrees to be available, upon request by JNF for consultation with a
representative - or representatives of JNF in the manner specified in the applicable
Governing Document,

The Agent will permit JNF and/or JNF Caniscom to enter at reasonable times, any premises
used by the Agent in connection with the activities and programs of JNF, in order to

evaluate and observe their actjvities and programs and to inspect all records relating to the
same.

RECORDS AND AUDIT

The Agent will keep adequate books and records to substantiate compliance with the
obligations of the Agent hereunder, including records relating to the procurement processes
described above, of all funds received from or for the account of JNF and for all
expenditures incurred, and shall provide JNF with access and copies of these books and

records on a guarterly basis. The Agent shall keep copies of all such books and records for
at least six (6) years.

JNF may, or may appoint an auditor of its own choosing to, examine the books and records
of the Agent at any time, including in the six (6) years following the termination of this
Agreement, in connection with those matters involving the income and expenditure of
funds, and the purchase, maintenance, possession and insurance of property in its capacity
as the agent of JNF.

The Agent will render to INF annual unaudited statements of account of funds received
from or for the account of INT and of any and all expenditures incurred or committed for
its aceount during such period as required. JNF may request at any time from the Agent,
the preparation of unaudited financial statements or any other type of report as may be
required to enable JNF to maintain contrel over the expenditure of its funds by the Agent.
Such statements of account shall be in such form, including computerized records
accessible over the internet, as may be directed by INF. The Agent shall furnish to JNF
each year a full and complete report of the allotment of INF’s funds for the preceding
calendar ycar, which report shall outline in detail all amounts received by the Agent from
or on behalf of INF together with a detailed breakdown of expenditures made by the Agent
pursuant to the writien directions of INF to enable JNF to make informed decisions as to
the application of its funds and to maintain full and complete records.

TERM AND TERMINATION

This Agreement shall have a term of [three (3) years] (the “Term”), commencing on the
date first written above, unless terminated earlier in accordance with this Agreement, This
Agreement shall be renewed automatically at the end of the Term, and from ycar to ycar
thereafter, for successive terms of {one-year] each (the “Renewal Term™).

This Agreement may be terminated prior to the end of the Term or of the Renewal Term at
the option of any party upon {three (3) months’} written notice to the other parties. In the
event of termination, the Agent will refund forthwith to INF any monies advanced by INF
and not expended in accordance with INF’s directions.
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9.1

9.2

10.

10.1

10.2

10.3

104

10.5

10.6

REMEDIES

Any use of INF funds other than as specified in this Agreement shall constitute an essentiai
breach of this Agreement, and INF shall be entitled to immediately cancel this Agreement,
stop, delay or withhold any payment or payments on account of its undertakings hereunder,
or reduce the amount of any such payment and/or receive a refund of all moneys advanced
by it to the Agent hereunder, including without limitation, moneys spent for the purposes
of this Agreement.

Should the Agent fail to carry out the Charitable Project in accordance with the timetable
established in the applicable Governing Document or should JNF have any reasonable
concern as to the due implementation of the Charitable Project, INF may, without prejudice
to any of its other rights or remedies under this Agreement or by law, cancel this Agrecment
and/or stop, delay or withhold any payment or payments on account of its undertakings
hereunder, or reduce the amount of any such payment.

GENERAL

No person employed by the Agent, or otherwise engaged in implementing the Charitable
Project, shall in any way be considered an employee of JNF nor shall such person have any
rights as an employee of INF, nor shall such person be eligible to receive any payments,
compensation, social or other benefits in connection with the performance of his or her
services relating to the Charitable Project or with the termination or cancellation of this
Agrecment, except as provided herein.

Neither party may assign this Agreement in whole or in part, including the performance of
any Charitable Project, without the prior written consent of the other party. The Agent may
not subcontract any of its obligations hereunder except as contemplated in this Agrecment.

The Agent is responsible for the payment of all taxes, Social Seeurity and other payments
which employer must pay according to law or custom.

Should any damage or expense be incurred by INF as a result of a claim filed against JNF
by an employee or third party otherwisc engaged in implementing the Charitable Project
on behall of or at the request of the Agent, the Agent hereby undertakes to compensate JNF
for all such damage and expense upon first receipt of notice of such sent to him or her by
JNF, provided that JNF gives the Agent prompt notice of any such suit or claim filed and

allows the Agent to defend against the same, at its own expense and in coordination with
JNE.

This Agreement may be execuled in several counterparts, each of which so executed shall
be deemed to be an original and such counterparts together shall constitute one and the

same agreement and notwithstanding their date of execution shall be decined to be executed
on the date set out above.

This Agreement shall be governed by and construed in accordance with the laws of the
Province of Ontario.
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10.7

10.8

10.9

10.10

The patties hereby submit to the jurisdiction of the courts of the Province of Ontario and
agree to comply with the provisions of the Income Tax Act (Canada) as it may relate to this
Agreement; provided however, that a party shall be entitled to commence proceedings
elsewhere. The parties hereto agree to comply with the provisions of the Income Tax Act
(Canada) as it relates to the activities being carried on as contemplated in this Agreement.

Any demand, nolice or other communication to be given in connection with this Agreement
shall be given in writing and shall be given by personal delivery, fax, registered mail or
electronic means of communication to the following addresses:

(a) to JNF at:

(b)  tothe Agent at:
[e]

or to such other address, individual or electronic communication number as may be
designated by notice given by either party to the other. Any demand, notice or other
communication given by personal delivery shall be conclusively deemed to have been
given on the day of actual delivery thereof and, if given by registered mail, an the seventh
business day following the deposit thereof in the mail and, if given by clectronic
communication, on the day of transmittal thereof if given during the normal business hours
of the recipient and on the business day during which such normal business hours next
occur if not given during such hours on any day. [f the party giving any demand, notice or
other communication knows or ought reasonably to know of any difficulties with the postal
system which might affect the delivery of mail, any such demand, notice or other
communication shall not be mailed but shall be given by personal delivery or by electronic
commurication, '

All obligations which, by their nature, are intended to survive the expiration or termination
of this Agreement shall remain in effect after the expiration or termination of this
Agreement until such obligations expire according to their respective terms or intent.

The parties hereto shall sign further and other documents, cause such meetings to be held,
resolutions passed and by laws enacted, exercise their vote and influence, do and perform
and cause to be done and performed such further and other acts and things as may be
necessary or desirable in order to give full effect to this Agrcement and every part thereof,
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IN WITNESS WHEREOF the parties have signed this Agreement by their duly authorized

representatives as of the Effective Date.

JEWISH NATIONAL
CANADA  (KEREN
LE'ISRAEL) INC.

FUND OF  [#]
KAYEMETH

Per: Per:
Name: Name:
Title; Title:

23




SCHEDULE 1
GOVERNING DOCUMENT

This document is a schedule to the General Agency Agreement (“Agreement”) dated ® and
entered into between JEWISH NATIONAL FUND OF CANADA (KEREN KAYEMETH
LE’ISRAEL) INC. and {e]. It contains supplementary terms and conditions relating to a
Charitable Project to be carried out pursuant to it. All of the terms and conditions of the Agreement
apply to the Charitable Project and no provision of this schedute shall be applied or interpreted in
a manner which contradicts or frustrates it. Where a provision of this schedule contradicts a
provision of the Agreement, the provision of the Agreement shall prevail.,

I DESCRIPTION OF THE CHARITABLE PROJECT

D\ITD The CRA and the Agreement require a clear, complete ‘and detailed description of the
activities to be carried out by the agent(s), and an explanation of how the activities further the INF
charitable purpose set 'out on the first page of the Agreement The focation(s) where the activity

will be carried on (for example, physical address, town: or city) must also’be set outj
I1. TERM OF THE CHARITABLE PROJECT
[NTD: The CRA and-the Agreement require all time frames and déadlines tobe described clearly.)

IIl. BUDGET OF THE CHARITABLE PROJECT

amounts expcndlturc items, t1mmg and methods and conditions. govemmg the transfel of funds.]
V. SPECIFIC REPORTING OBLIGATIONS OF THE AGENT

[NTD: The CRA and the Agreement requn-e a descrlptlon of the content and timing of reports. The
reports of the agent(s) must be.sufficient to show: that the expenditures are in accordance with the
description of the Charitable Project and the Budget.]

V. MANNER OF ADVANCES OF FUNDS AND REIMBURSEMENT OF FUNDS

[NTD: The CRA and the Agreement require a detailed budget that is SpCO]ﬁC with. respect to
amounts, expendlture items, timing, methods of transfer and conditions governing thé transfer of
funds. The CRA and the Agreement require all time frames and deadlines to be described clearly.]

VL. SPECIFIC DUTIES OF THE PERFORMING AGENT

[NTD: If a Performing Agent is to be retained, list their name and all of their duties and amounts
payiible to them here;]

Vil. PUBLICITY

[NTD: The CRA and the Agreement require”that the Charitable Project be appropriatcly
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recognized as a Charitable Project of INF.]

IN WITNESS WHEREOF the parties have signed this schedule to the Agreement by their duly
authorized representatives as of the date first above written.

JEWISH NATIONAL FUND OF [e]
CANADA  (KEREN  KAYEMETH

LE’ ISRAEL) INC.

Per: Per:
Name: Name:
Title: Title:
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SCHEDULE 2

AGENCY AGREEMENT

THIS AGENCY AGREEMENT (the “Agreement”) is made as of the [o] day of [e], 2017 (the
“Effective Date™)

BETWEEN:

[THE ‘AGENT’ FROM . THE“"“GENERAL 'AGENCY AGREEMENT], a
[corporation without share capital incorporated linder the laws of Israel] with its
registered office in Jerusalem, [srael

(hereinafter called “Supervising Agent”)
- and -

[THE PERFORMING AGENT] a [corporation -without share ‘capital
incorporated under the laws of Israel} with its registered office in [Jerusalemi, Istael]

(hereinafter called the “Performing Agent”)

RECITALS:

A

The Supervising Agent has entered into a General Agency Agreement with JEWISH
NATIONAL FUND OF CANADA (KEREN KAYEMETH LE’ISRAEL) INC. (“JNF™,
a registered Canadian charity, in which Supervising Agent has agreed to implement or
supervise the implementation of various chatritable projects from time (o time on behalf of
JNF (each, a “Charitable Project”).

In the mterest of efficiency of operation end maximum utilization of the funds at its
disposal, Supervising Agent wishes to employ the facilities, services and personnel of the
Performing Agent to assist the Supervising Agent to implement one or more Charitable
Projects on behaif of INF,

The Performing Agent has the requisite facﬂ]tles services and personncl to implement the
Charitable Projects, and wishes to make available such facilities, services and personnel to
implement the Charitable Projects on behalf of INF in accordance with this Agreement.

NOW THEREFORE, in consideration of the mutual covenants herein contained and other good
and valuable consideration, the parties agree as follows:

1.

1.1

RELATIONSHIP OF SUPERVISING AGENT AND PERFORMING AGENT

The Supervising Agent hereby designates the Performing Agent to act as its non-exclusive
agent from time to time in matters relating to the implementation and operation of the
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1.2

1.3

1.4

1.5

2.1

Charitable Project, as may be authorized from time to time by the Supervising Agent in
accordance with this Agreement,

For greater clarification of the relationship between the parties in the performance of
Charitable Projects, JNF shall maintain direction, control and supervision over the
Supervising Agent, who shall maintain direction, control and supervision over the
Performing A gent, and any of the rights or obligations of the Supervising Agent hereunder
may be exercised or performed by JNF. Without limiting the generality of the foregoing:

(a) the Performing Agent will comply with all instructions of the Supervising Agent or
JNF under this Agreement; and '

(b) JNF may exercise such direction, control and supervision, or any of its other rights
under this Agreement, through a committee made up of at least five (5) individuals
in Jerusalem (such committee, “JNF Caniscom”™) together with the assistance of
one or more paid officials.

If the Performing Agent will be procuring any goods or scrvices on behalf of JNF, the
Performing Agent shall, where practical, adopt a competitive process for procureiment of
goods and services for the Charitable Project that enhances transparency, competition and
fairncss and results in best value. The Performing Agent agrees to ensure, where practical,
that a reasonable number of suppliers are given an opportunity to bid and should avoid
situations where there may be a bias toward awarding a contract for goods or services for
the Charttable Project to a specific person or enlity. The Performing Agent will not aceept,
directly or indirectly, any payment or benefit from any supplier of goods or services for the
negotiation or obtainment of a contract with the Performing Agent to purchase such goods
and services from the supplier.

All employees and contractors required for the operation of the Charitable Project shall be
hired or engaged by the Performing Agent in accordance with this Agreement and their
employment or contractor relationship with the Performing A gent shall be governed by
Israel law. ‘The Performing Agent shall have internal staff dedicated to overseeing the
Charitabie Project. The Performing Agent, based on its greater expericnce and expertise
working in Israel, shall have authority over its employees and contractors.

The Performing Agent shall carry adequate insurance against any liability arising in
refation to the Charitable Project. JNF and the Supervising Agent shall be named as
additional insured parties in all such insurance policies. The Performing Agent will
provide the Supervising Agent with confirmation from the insurer as to the insurance
coverage, and an undertaking from the insurer to immediately notify the Supervising Agent
prior to any cancellation, significant change or lapse of the insurance policy.

SCOPE OF WORK

Each Project to be carried out by the Performing Agent pursuant to the terms of this
Agreement shall be described in detail in a doctment that is in substantial conformity with
Schedule | (a “Governing Document”), which includes the expected expenditures
required for the operation of the Charitable Project (the “Budget”). Each Governing
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2.3

31

32

33

4.1

Document, once cxceuted by the parties, will be part of and subject to the terms of this
Agreement,

For certainty, the Supervising Agent will have authority to approve, amend or reject the
proposed Budget and other details of a Charitable Project listed in a Governing Document
upon reasonable notice to the Performing Agent, including the authority to approve, amend
or reject the proposed staffing requirements and salaries.

As more particularly described in a Governing Document, the Charitable Project shall be
publicly identified as a project of INF carried on by the Performing Agent as an agent of
INF, both on-site and in all litcrature and promotional materials.

FUNDS

Based on the final form of Budget approved hereunder for the Charitable Project, the
Performing Agent may be required to disburse its own funds and submit to the Supervising
Agent for reimbursement accounts and receipts for alt expenses of the Charitable Project.
If the Supervising Agent determines that the Performing Agent’s submission is in order,
the Supervising Agent shall reimburse the Performing Agent for its expenditures,
Alternatively, funds may be advanced to the Performing Agent by JNF Caniscom as the
Charitable Project progresses.

The Performing Agent undertakes to hold all INF funds received from the Supervising
Agent, in frust, separate and apart from its other funds and agrees to return any unexpended
funds forthwith upon demand by the Supervising Agent. Tn this regard, the Performing
Agent shall deposit all funds received from the Supervising Agent and/or JNF in an account
at a financial institution which is clearly designated as an account for the sole benefit of
JNF and will disburse such funds only as directed by the Supervising Agent. Except to the
extent that financial commitments made by the Performing Agent on behalf of JNF in
accordance with the provisions of this Agreement remain unpaid, the Supervising Agent
shall be entitled to withdraw or withhold its funds or other resources at its discretion.

All expenditures of the funds of INF by the Performing Agent will be pursuant to writlen
directions of the Supervising Agent and/or JNF and the Performing Agent shall obtain a
written acknowledgement from all third partics to which funds are given pursuant to such
written directions of the Supervising Agent and/or JNF,

PROPERTY

JNF reserves to itself the sole and exclusive right to decide what personal property is to be
purchased or leased on its behalf and the prices or rentals to be paid therefor, and the
Performing Agent has no power or authority (o commit JNF in that regard without specific

- written instructions from JNF or the Supervising Agent. The Supervising Agent may

designate, from time to time, the specific type of property, equipment, materials, supplies
or facilities which it will provide on behalf of INF and/or the total amount of funds
allocated for the particular purpose, as the case may be. The Supervising Agent may seek
the advice of thc Performing Agent in designating the type of property, cquipment,
materials, supplies or facilities which it will provide.
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4.2

5.1

5.2

5.3

6.1

6.2

All of the property, equipment, materials, supplies, facilities or teaching aids acquired by
the Performing Agent on behalf of INF shail be used exclusively for charitable purposes,
shall be maintained and shall be made available to third parties for only the stated purposes
of INF and shall be operated by the Performing Agent in accordance with the directions of
the Supervising Agent and/or JNF. If funds are used in the acquisition, construction or
improvement of any capital property, the property will be used exclusively for charitable
purposes. Title to all property, equipment, matcrials, supplies, and facilities, including
realty, purchased or acquired with JNF’s funds (the “Purchased Property”) shall be used
as directed by the Supervising Agent and/or JNF. The Performing Agent shall
acknowledge in writing and obtain a written acknowledgment from third parties who may
be in possession of the Purchased Property, to the effcct that the party, holds such property
on behalf of INF and is responsible for the maintenance and insurance of such property.
INF Caniscom, the Supervising Agent and/or the Performing Agent shall from time to time
visit or communicate with the operators of the Purchascd Property to ensure that it is being
maintained, insured and used for charitable purposes.

REPORTING

The Performing Agent will keep the Supervising Agent currently and fully informed of its
activities and of gencral developments in the aveas of activity in which it acts from time to

time as operating agent for the Supervising Agent in the manner specified in the applicable
Governing Document.

The Performing Agent agrees to be available, upon request by the Supervising Agent for
consultation with a representative or representatives of the Supervising Agent in the
manner specified in the applicable Governing Document.

The Performing Agent will permit the Supervising Agent, INF, and/or ithe INF Caniscom
1o enter at reasonable times, any premises used by the Performing Agent in connection with
the activitics and programs of JNF, in order to evaluate and observe their activities and
programs and to inspect all records relating to the same.

'RECORDS AND AUDIT

The Performing Agent will keep adequate books and records to substantiate compliance
with the obligations of the Performing Agent hereunder, including records relating to the
procurement processes described above, of all funds received from or for the account of
JNF and for all expenditures incurred, and shall provide the Supervising Agent and/or JNF
with access and copies of these books and records on a quarterly basis. The Performing
Agent shall keep copies of all such books and records for at least six (6) years.

The Supervising Agent and/or JNF may, or may appoint an anditor of its own choosing to,
examine the books and records of the Performing Agent at any time, including in the six
(6) years following the termination of this Agreement, in connection with those matters
involving the income and expenditure of funds, and the purchase, maintenance, possession

and insurance of property in its capacity as the agent of the Supervising Agent and the
subagent of INF.
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6.3

7.1

7.2

8.1

8.2

The Performing Agent will render to the Supervising Agent annual unaudited statements
of account of funds received from or for the account of INF and of any and all expenditures
incurred or committed for its account during such period as required. The Supervising
Agent may request at any time from the Performing Agent, the preparation of unaudited
tinancial statements or any other type of report as may be required to enable JINF and/or
the Supervising Agent to maintain control over the expenditure of JNFs funds by the
Performing Agent. Such statemcnts of account shall be in such form, including
computerized records accessible over the internet, as may be directed by the Supervising
Agent. The Performing Agent shall furnish to the Supervising Agent each year a full and
complete report of the allotment of JNF’s funds for the preceding calendar year, which
report shall outline in detail all amounts received by the Performing Agent from or on
behalf of INF together with a detailed breakdown of expenditures made by the Performing
Agent pursuant to the written directions of the Supervising Agent to enable the Supervising
Agent and/or INF to make informed decisions as to the application of its funds and to
maintain full and complete records.

TERM AND TERMINATION

This Agreement shall have a term of [three (3) years] (the “Terin™), commencing on the
date first written above, unless terminated earlier in accordance with this Agreement. This
Agreement shall be renewed automatically at the end of the Term, and from year to year
thereafter, for successive terms of [one-year] each (the “Renewal Term™).

This Agreement may be terminated prior to the end of the Term or of the Renewal Term at
the option of any party upon [two (2) months’] written notice to the other parties. In the
event of termination, the Performing Agent will refund forthwith to the Supervising Agent
any monies advanced by the Supervising Agent and not expended in accordance with the
Supervising Agent’s directions.

REMEDIES

Any use ot JNF funds other than as specified in this Agreement shall constitute an essential
breach of this Agreement, and the Supervising Agent shall be entitled to immediately
cancel this Agreement, stop, delay or withhold any payment or payments on account of its
undertakings hereunder, or reduce the amount of any such payment and/or receive a refund
of all moneys advanced by it to the Performing Agent hereunder, including without
limitation, moneys spent for the purposes of this Agreement.

Should the Performing Agent fail to carry out the Charitable Project in accordance with the
timetable established in Schedule 1 or should the Supervising Agent have any reasonable
concern as to the due implementation of the Charitable Project, the Supervising Agent may,
without prejudice to any of its other rights or remedies under this Agreement or by law,
cance] this Agreement and/or stop, delay or withhold any payment or payments on account
of its undertakings hereunder, or reduce the amount of any such payment.
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9.1

9.2

9.3

9.4

9.5

9.6

9.7

GENERAL

No person employed by the Performing Agent, or otherwise engaged in implementing the
Charitable Project, shall in any way be considered an employee of the Supervising Agent
or JNF, nor shall such person have any rights as an employee of the Supervising Agent or
JNF, nor shall such person be eligible to receive any payments, compensation, social or
other benefits in connection with the performance of his or her services relating to the
Charitable Project or with the termination or cancellation of this Agreement, except as
provided herein.

The Performing Agent is responsible for the payment of all taxes, Social Security and other
payments which employer must pay according to law or custom.

Should any damage or expense be incurred by the Supervising Agent or INF as a result of
a claim filed against the Supervising Agent or INF by an employee or third party otherwise
engaged in implementing the Charitable Project on behalf of or at the request of the
Performing Agent, the Performing Agent hereby undertakes to compensate the Supervising
Agent or JNF for all such damage and expense upon first receipt of notice of such sent to
him or her by the Supervising Agent or JNF, provided that the Supervising Agent or INF
gives the Performing Agent prompt notice of any such suit or claim filed and allows the
Performing Agent to defend against the same, at its own expense and in coordination with
the Supervising Agent or JNF.

This Agrecment may be executed in several counterparts, each of which so executed shall
be dcemed to be an original and such counterparts together shall constitute one and the

same agreement and notwithstanding their date of execution shall be deemed to be executed
on the date set out above,

This Agreement shall be governed by and construed in accordance with the laws of Israel.

The parties hereto agree to comply with the provisions of the Income Tax Act (Canada) as
it relates to the activities being carried on as contemplated in this Agreement.

Any demand, notice or other communication to be given in connection with this Agreement
shall be given in writing and shall be given by personal delivery, fax, registercd mail or
electronic means of commumication to the following addresses:
(a) to the Supervising Agent at:

(o]
(b)  to the Performing Agent at;

[o]

or to such other address, individual or electronic communication number as may be
de&gnatgd by notice given by either party to the other. Any demand, notice or other
communication given by personal delivery shall be conclusively deemed to have been
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9.8

9.9

9.10

given on the day of actual delivery thereof and, if given by registered mail, on the fifth
business day following the deposit thereof in the mail and, if given by electronic
communication, on the day of transmittal thercof if given during the normal business hours
of the recipient and on the business day during which such normal business hours next
occur if not given during such hours on any day. If the party giving any demand, notice or
other communication knows or ought reasonably to know of any difficulties with the postal
system which might affect the delivery of mail, any such demand, notice or other
communication shall not be mailed but shall be given by personal delivery or by electronic
communication,

There are no third-party beneficiaries to the Agreement, except INF is an intended third
party beneficiary of the Agreement.

All obligations which, by their nature, are intended to survive the expiration or termination
of this Agreement shall remain in effect after the expiration or termination of this
Agreement until such obligations expire according to their respective terms or intent.

The parties hereto shall sign further and other documents, cause such meetings to be held,
resolutions passed and by laws enacted, exercise their vote and influence, do and perform
and cause to be done and performed such further and other acts and things as may be
necessary or desirable in order to give full effect to this Agreement and every part thereof.

IN WITNESS WHEREOQOF the parties have signed this Agreement by their duly authorized
representatives as of the Effective Date.

{e] [e]
Per: Per:
Name: Name:
Title: Title:
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SCHEDULE 1
GOVERNING DOCUMENT

This document is a schedule to the Agency Agresment (“Agreement”) dated ® and entered into
between [e] and ® . It contains supplementary terms and conditions relating to a Charitable Project
to be carried out pursuant to it on behalf of JEWISH NATIONAL FUND OF CANADA
(KEREN KAYEMETH LE’ISRAEL) INC. (“JNF”). All of the terms and conditions of the
Agreement apply to the Charitable Project and no provision of this schedule shall be applied or
interpreted in a manner which contradicts or frustrates it. Where a provision of this schedule
contradicts a provision of the Agreement, the provision of the Agreement shall prevail.

I. DESCRIPTION OF THE CHARITABLE PROJECT

[NTD: The CRA and the Agreement require a-clear; complete, and detailed description of the
activities to be carried out by the agent(s), and an explanation of how the activities further the JNF
charitable purpose “To create, provide, enlarge and-administer a fund to be made up of voluntary
contributions from the Jewish community and others, to be used for charitable purposes”. The
location(s) where the activity will b carried on (for example, physical address, town or city) must
also be setout.]

IL TERM OF THE CHARITABLE PROJECT
[NTD The CRA and the Agreement requite alf time frames and deadlines to be described clearly.]
L  BUDGET OF THE CHARITABLE PROJECT

[NTD: The CRA and the Agreement require a d;:tail_ed' budget that is specific with respect to
amounts, expenditure items, timing and micthdds and conditions goveining the transfer of funds.]

IV, SPECIFIC REPORTING OBLIGATIONS OF THE PERFORMING AGENT

[NTD: The CRA and the Agreément;?équiry: a description of the content and timing of reports. The
reporis of the agent(s) must be sufficient to'show:that the expenditures are in accordance with the

description of the Charitable Project and the Budget.]
V. MANNER OF ADVANCES OF FUNDS AND REIMBURSEMENT OF FUNDS

[NTD: The CRA and the Agreement require a detailed budget that is specific with réspect to
amounts, expenditure jtems, timing, methods of transfer and conditions governing the transfer. of

funds: The CRA and the Agreement require all time frames and deadlines to be described clearly.]

VI.  PUBLICITY

[NTD: The CRA and the Agreement require that the Charitable Project be appropriately
recognized as a Charitable Project of INF.]
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IN WITNESS WHEREOF the parties have signed this Schedule to the Agreement by their duly
authorized representatives as of the date first above written.

o} [¢]
Per: Per:
Namme: Name:
Title: Title:
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SCHEDULE 2 — GENERAL AGENCY AGREEMENT (WITH SUPERVISING AGENT

AND PERFORMING AGENT)

GENERAL AGENCY AGREEMENT

THIS GENERAL AGENCY AGREEMENT (the “Agreement”) is made as of the (o] day of
[®], 2017 (the “Effective Date”)

BETWEEN:
JEWISH NATIONAL FUND OF CANADA (KEREN KAYEMETH
LE'ISRAEL) INC, / FONDS NATIONAL JUIF DU CANADA (KEREN
KAYEMETH LE’'ISRAEL) INC., a corporation without share capital
incorporated under the laws of Canada with its registered office in Monireal,
Quebec, Canada
(hereinafter called “JNE”)
- and -
[e], a [corporatior without share'cépi'talzfincorporét'ed under the faws of Israel] with
its registered office in {Jerusalem, Israel]
(hereinafter called the “Supervising Agent”)
- and -
[#], a [corporation without share ééipital_iﬁ'corpofziféd under the laws of Tsrael] with
its registered office in [Jerusalem, Israel]
(hereinafter called the “Performing Agent”)
RECITALS:
A, JNF is a registered Canadian charity, and has as its charitable purposes: “To create, provide,

enlarge and administer a fund to be made up of voluntary contributions from the Jewish
community and others, to be used for charitable purposes”.

In the interest of efficiency of operation dnd maximum utilization of the funds at its

disposal, INF wishes to employ the facilities, services and personnel of the Supervising
Agent lo implement, or supervise the implementation of, one or more charitable projects

(each, a “Charitable Project”) that will be determined following the Effective Date in
accordance with this Agreement.
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The Supervising Agent has the requisite facilities, services and personnel to implement, or
supervise the tmplementation of, the Charitable Projects, and wishes to make available
such facilities, services and personnel to implement, or supervise the implementation of|
the Charitable Projects on behalf of JNF in accordance with this Agreement.

The Performing Agent has the requisite facilities, services and personne! to implement the
Charitable Projects, and wishes to make available such facilities, services and personnel to
implement the Charitable Projects under the supervision of the Supervising Agent on
behalf of INF in accordance with this Agreement.

NOW THEREFORE, in consideration of the mutual covenants herein contained and other good
and valuable consideration, the parties agree as follows:

1.

1.1

1.2

1.3

1.4

RELATIONSHIP OF THE PARTIES

JNF hereby designates the Supervising Agent and the Performing Agent to act as its non-
exclusive agents from time to time in matters relating to the implementation and operation
of the Charitable Projects, as may be authorized from time to time by JNF in accordance
with this Agreement.

For greater clarification of the relationship betwcen the parties in the performance of
Charitable Projects, JNF shall maintain direction, control and supcrvision over the
Supervising Agent, who shall maintain direction, control and supervision over the
Performing Agent, and any of the rights or obligations of the Supervising A gent hereunder
may be exercised or performed by JNF. Without limiting the generality of the foregoing:

(a) the Performing Agent will comply with all instructions of the Supervising Agent or
IJNF under this Agreement; and

(b)  JNF may exercise such direction, control and supervision, or any of its other rights
under this Agreement, through a committee made up of at lcast five (5) individuals

in Jerusalem (such committee, “JNF Caniscom™) together with the assistance of
one ot more paid officials.

If the Supervising Agent and or Performing Agent will be procuring any goods or services
on behalf of JNF, the applicable agent shall, where practical, adopt a competitive process
for procurement of goods and services for the Charitable Project that enhances
transparency, competition and f{airness and results in best value. The Supervising Agent
and/or Performing Agent agree Lo ensure, where practical, that a reasonable number of
suppliers are given an opportunity to bid and should avoid situations where there may be a
bias toward awarding a contract for goods or services for the Charitable Project to a specific
person or entity. The Supervising Agent and/or Performing Agent will not accept, directly
or indirectly, any payment or henefit from any supplier of goods or services for the
negotiation or obtainment of a contract with the applicable agent to purchase such goods
and services {rom the supplier.

All employees and contractors required for the operation of a Charitable Project shalt be
hired or engaged by the Supervising Agent and/or Performing Agent and their employment
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2.1

2.2

2.3

24

31

or contraclor relationship with the applicable agent shall be governed by Israel law. The
Supervising Agent shall have internal staff dedicated o overseeing the Charitable Projects.
The Supervising Agent and Performing Agent, based on their greater experience and
cxpertise working in Israel, shall have authority over their respective employees and
contractors. JNF shall not be liabie for any act or omission of the employees or contractors
of the Supervising Agent or the Performing Agent.

The Supervising Agent and the Performing Agent shall carry adequate insurance against
any liability arising in relation to each Charitable Project. INF shali be named as an
additional insured party in all such insurance policies. The Supervising Agent and the
Performing Agent will provide the INF with confirmation from the insurer as to the
insurance coverage, and an undertaking from the insurer to immediately notify JNF prior
to any cancellation, significant change or lapse of the insurance policy.

SCOPE OF WORK

Each Charitable Project to be carried out by the Performing Agent under the supervision
of the Supervising Agent pursuant Lo the terms of this Agreement shall described in detail
in a document (“Governing Document”) that is in substantial conformity with Schedule
1 and that is approved by INF. Each Governing Document will inchude a proposed budget
for the Charitable Project in conformity with the requirements of Schedule | with respect

to the expected expenditures required for the operation of the Charitable Project (the
“Budget™).

Each Budget shall set out the roles of any employees and contractors which are required
by the Supervising Agent and Performing Agent for the operation of the Charitable Project,
and the salaries that are expected to be payable by the Supervising Agent and Performing
Agent to them in the next year,

For certainty, INF will have authority to approve, amend or reject the proposed Budget and
other details of a Charitable Project listed in a Governing Document upon reasonable notice
to the Supervising Agent, including the authority to approve, amend or reject (a) the
proposed staffing requircments and salaries, and (b) the proposed arrangements with the
Performing Agent.

As more particularly described in a Governing Docunient, the Charitable Project shall be
publicly jdentified as a project of INF carried on by the Supervising Agent as an agent of
JNF, both on-site and in all literature and promotional materials.

FUNDS

Based on the final form of Budget approved by JNF for the Charitable Project, each of the
Supervising Agent and Performing Agent may be required to disburse their own funds and
submit to JNF for reimbursement accounts and receipts for all expenses of the Charitable
Project. If INF determines that the Supervising Agent’s and/or Perforiming Agent’s
submission is in order, INF will reimburse the applicable agent for its expenditures through
INF Caniscom. Alternatively, funds may be advanced to JNF Caniscom and then to the
Supervising Agent and/or Performing Agent as the Charitable Project progresses.
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3.3

3.4

3.5

4.1

4.2

The Supervising A gent undertakes to hold all funds received from JNF, including via JNF
Caniscom, in trust, separate and apart from its other respective funds and agrees to return
any unexpended funds forthwith upon demand by JNF. In this regard, the Supervising
Agent shall deposit all funds received from JNF in an account at a financial institution
which is clearly designated as an account for the sole benefit of INF and will disburse such
funds only as directed by JNF. Except to the extent that financial commitments made by
the Supervising Agent on behalf of JNF in accordance with the provisions of this

Agreement remain unpaid, JNF shalf be entitled to withdraw or withhold its funds or other
resources at its discretion.

The Performing Agent undertakes to hold all INF funds received from the Supervising
Agent or JNF, in trust, separate and apart from its other funds and agrees to return to JNF
any unexpended funds forthwith upon demand by the Supervising Agent. In this regard,
the Performing Agent shall deposit all funds received from the Supervising Agent and/or
INF in an account at a financial institution which is clearly designated as an account for
the sole benefit of INF and will disburse such funds only as directed by the Supervising
Agent. Except to the extent that financial commitments made by the Performing Agent on
behalf of INF in accordance with the provisions of this Agreement remain unpaid, the

Supervising Agent shall be entitled to withdraw or withhold its funds or other resources at
its discretion.

All expenditures of the funds of JNF by the Supervising Agent will be pursuant to written
directions of JNF and the Supervising Agent shall obtain a written acknowledgement from

all third parties to which funds are given, including any Performing Agent, pursuant to such
written directions of INF.

Alt expenditures of the funds of JNF by the Performing Agent will be pursuant to written
directions of the Supervising Agent and/or INF and the Performing Agent shall obtain a
written acknowledgement from all third parties to which funds are given pursuant to such
written directions of the Supervising Agent and/or JNF,

PROPERTY

JNF reserves to itselfthe sole and exclusive right to decide what personal property is to be
purchased or leased on its behalf and the prices or rentals to be paid therefor, and neither
the Supervising Agent nor the Performing Agent has any power or authority to commit
JNF in that regard without specific written approval from JNF. JNF may designate, from
time to time, the specific type of property, equipment, materials, supplies or facilities which
it will provide and/or the total amount of funds allocated for the particular purpose, as the
case may be. NI may seek the advice of the Supervising Agent and/or Performing Agent

in designating the type of property, equipment, materials, supplies or facilitics which it will
provide.

All of the property, equipment, materials, supplies, facilities or teaching aids acquired by
the Performing Agent on behalf of INF shall be used exclusively for charitable purposes,
shall be maintained and shall be made available o third parties for only the stated purposes
of INF and shall be operated by the Performing Agent in accordance with the directions of
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the Supervising Agent and/or JNF. If funds are used in the acquisition, construction or
improvement of any capital property, the property will be used exclusively for charitable
purposes. Title to all property, equipment, materials, supplics, and facilities, including
realty, purchased or acquired with INF’s funds (the “Purchased Property”) shall be used
as directed by the Supervising Agent and/or JNF. The Performing Agent shall
acknowledge in writing and obtain a written acknowledgment from third parties who may
be in possession of the Purchased Property, to the effect that the party, holds such property
on behalf of JNF and is responsible for the maintenance and insurance of such property.
INF Caniscom, the Supervising Agentand/or the Performing Agent shall from time to time
visit or communicate with the opcrators of the Purchased Property to ensure that it is being
maintained, insured and used for charitable PUrposes.

REPORTING

The Performing Agent will keep the Supervising Agent currently and fully informed of its
activities and of general developments in the areas of activity in which it acts from time to
time as operating agent for the Supervising Agent in the manner specified in the applicable
Governing Document.

The Supervising Agent will keep JNF currently and fully informed of its activities,
activities of the Performing Agent, and of general developments in the areas of activity in
which it or the Performing Agent acts from time to time as operatin g agent for INF in the
manner specitied in the applicable Governing Document.

Each of the Supervising Agent and the Performing Agent agrees to be available, upon
request by JNT for consultation with a representative or representatives of JNF in the
manner specified in a Governing Document,

Each of the Supervising Agent and the Performing Agent will permit JNF and/or JNF
Caniscom to enter at reasonable times, any premises used by the applicable agent in
comection with the activities and programs of INF, in order (o evaluate and observe their
activities and programs and to inspect all records relating to the same.

RECORDS AND AUDIT

Each of the Supervising Agent and the Performing Agent will keep adequate books and
records to substantiate compliance with the obligations of the applicable agent hereunder,
including records relating to the procurement processes described above, of all funds
received from or for the account of JNF and for all expenditures incurred, and shall provide
JNT with access and copies of these books and records on a quarterly basis. Each of the

Supervising Agent and the Performing Agent shall keep copies of all such books and
records for at least six (6) years.

JNF may, or may appoint an auditor of its own choosing to, examine the books and records
of the Supervising Agent and/or the Performing Agent at any time, including in the six (6)
years following the termination of this Agreement, in connection with those matters
mvolving the income and expenditure of funds, and the purchase, maintenance, possession
and insurance of property in its capacity as the agent of JNF.
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Each of the Supervising Agent and the Performing Agent will render to JNF annual
unaudited statements of account of funds received from or for the account of INF and of
any and all expenditures incurred or committed for its account during such period as
required. INF may request at any time from each of the Supervising Agent and the
Performing Agent, the preparation of unaudited financial statements or any other type of
report as may be required to enable JNF to maintain control over the expenditure of its
funds by the applicable agent. Such statements of account shall be in such form, including
computerized records accessible over the internet, as may be directed by JNF. Fach of the
Supervising Agent and the Performing Agent shall furnish to JNF each year a full and
complete report of the allotment of JNF’s funds for the preceding calendar year, which
report shall outline in detail all amounts received by the applicable agent from or on behalf
of INF together with a detailed breakdown of expenditures made by the applicable agent
pursuant to the written directions of JNF to enable JNF to make informed decisions as to
the application of its funds and to maintain full and complete records.

TERM AND TERMINATION

This Agreement shall have a term of [three (3) years] (the “Term”), commencing on the
date first wriiten above, unless terminated carlier in accordance with this Agreement. This
Agreement shall be renewed automatically at the end of the Term, and from year to year
thereafter, for successive terms of Jone-year] each (the “Renewal Term”).

This Agreement may be terminated prior to the end of the Term or of the Renewal Term at
the option of any party upon [three (3) months’] written notice to the other partics. In the
event of termination, each of the Supervising Agent and the Performing Agent will refund

forthwith to INF any monies advanced by JNF and not expended in accordance with INF’s
directions,

REMEDIES

Any use of INF funds other than as specified in this Agreement shall constitute an essential
breach of this Agreement, and JNF shall be entitled to immediately cancel this Agreement,
stop, delay or withhold any payment or payments on account of its undertakings hereunder,
or reduce the amount of any such payment and/or receive a refund of all moneys advanced
by it to the Supervising Agent and/or Performing Agent hercunder, including without
limitation, moneys spent for the purposes of this Agreement.

Should the Supervising Agent and/or Performing Agent fail to carry out the Charitable
Project in accordance with the timetable established in the applicable Governing Document
or should JNF have any reasonable concern as to the due implementation of the Charitable
Project, INF may, without prejudice to any of its other rights or remedies under this
Agreement or by law, cancel this Agreement and/or stop, delay or withhold any payment

or payments on account of its undertakings hereunder, or reduce the amount of any such
payment.
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GENERAIL

No person employed by the Supervising Agent and/or the Performing Agent, or otherwise
engaged in implementing a Charitable Project, shall in any way be considered an employee
of JNT nor shall such person have any rights as an employee of JNF, nor shall such person
be eligible o receive any payments, compensation, social or other benefits in connection
with the performance of his or her services relating to the Charitable Project or with the
termination or cancellation of this Agreement.

Neither the Supervising Agent nor the Performing Agent may assign this Agreement in
whole or in part, including the performance of any Charitable Project, without the prior
written consent of INF. The Supervising Agent or Performing Agent may not subcontract
any of its obligations hereunder except as contemplated in this Agreement.

The Supervising Agent or the Performing Agent, as the case may be, is responsible for the
payment of all taxes, Social Sccurity and other payments which employer must pay
according to law or cusiom,

Should any damage or expense be incurred by JNF as a result of a claim filed against INF
by an cmployee or third party otherwise engaged in umplementing a Charitable Project on
behalf of or at the request of the Supervising Agent or the Performing Agent, as the case
may be, hereby undertakes to compensate INF for all such damage and expense upon first
receipt of notice of such sent to him or her by JNF, provided that JNF gives the Supervising
Agent or the Performing Agent, as the case may be, prompt notice of any such suit or claim
filed and allows the Supervising Agent or the Perforiming Agent to defend against the same,
at 1ts own expense and in coordination with JNF,

This Agrecement may be executed in several counterparts, each of which so executed shatl

" be deemed to be an original and such counterparts together shall constitute one and the

same agreement and notwithstanding their date of execution shall be deemed to be executed
on the date set out above.

This Agreemment shall be governed by and construed in accordance with the laws of the
Province of Omntario.

The parties hereby submit to the jurisdiction of the courts of the Province of Ontario and
agree to comply with the provisions of the Jncome Tax Act (Canada) as it may relate to this
Agreement; provided however, that INF shall be entitled to commence proceedings
elsewhere. The parties hereto agree to comply with the provisions of the Jncome Tax Act
(Canada) as it relates to the activities being carried on as contemplated i this Agreement.

All notices or other communications by the terms hereof required or permitted to be given
by one party to the other parties shall be given in writing by personal delivery or by
registered matil, postage prepaid or by commercial courier to such other party as follows:

(a) to INF at:

4t



6.9

9.10

{b) 1o the Supervising Agent at:
[e]

(c) to the Performing Agent at:
(o]

or to such other address, individual or electronic communication number as may be
designated by notice given by either party to the other. Any demand, notice or other
communication given by personal delivery shall be conclusively deemed to have been
given on the day of actual delivery thereof and, if given by registered mail, on the seventh
business day following the deposit thereof in the mail and, if given by electronic
communication, on the day of transmittal thereof if given durihg the normal business hours
of the recipient and on the business day during which such normal business hours next
occur if not given during such hours on any day. If the party giving any demand, notice or
other communication knows or ought reasonably to know of any difficulties with the postal
system which might affect the delivery of mail, any such demand, notice or other

communication shall net be mailed but shall be given by personal delivery or by electronic
communication.

All obligations which, by their nature, are intended to survive the expiration or termination
of this Agreement shall remain in effect after the expiration or termination of this
Agreement until such obligations expire according to their respective terms or intent.

The parties hereto shall sign further and other documents, cause such meetings to be held,
resolutions passed and by laws enacted, exercise their vote and influence, do and perform
and cause to be done and performed such further and other acts and things as may be
necessary or desirable in order to give full effect to this Agreement and every part thereof.
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IN WITNESS WHEREOF the parties have signed this Agreement by their duly authorized
representatives as of the Effective Date.

JEWISH =~ NATIONAL FUND OF  [®SUPERVISING AGENT]
CANADA  (KEREN  KAYEMETH
LEISRAEL) INC.

Por: Per:

Name: Name:
Title: Title:

[ ® PERFORMING AGENT]

Per:
Name:
Title:
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SCHEDULE 1
GOVERNING DOCUMENT

This document is a schedule to the agrecment (“Agreement”) dated ® and entered into between
JEWISH NATIONAL FUND OF CANADA (KEREN KAYEMETH LE’ ISRAEL) INC,
[Supervising' Agent] and [Performing Agent]. It contains supplementary terms and COHdItIODS
relating to a Charitable Project to be carried out pursuant to it. Al of the terms and conditions of
the Agreement apply to the Charitable Project and no provision of this schedule shall be applied
or interpreted in a manner which conlradicts or frustrates it. Where a provision of this schedule
contradicts a provision of the Agreement, the provision of the Agreement shall prevail.

L. DESCRIPTION OF THE CHARITABLE PROJECT

INTD:. The CRAand the Agreemcnt require a clear; complete; and detailed descrlp‘ﬂon of the
activities to be carried out by the’ agent(s), and an explanatlon of how: the activities further the JNF
charitable purpose sef out on the first: -page of the Agreement ‘The: locatlon(s) where the activity
will be carried on'(for example, physical addréss, town or city) must also be set out.]

1. TERM OF THE CHARITABLE PROJECT

[NTD: The CRA and the Agreement require all timie frames and deadlines to be described clearly.]
1l. BUDGET OF THE CHARITABLE PROJECT

[NTD: The CRA and the Agreement require a detailed budget that is spec:ﬁc with respect to

amounts, expenditure items; timing, methods of transfer and conditions govérning the transfer of
funds.]

IV.  SPECIFIC REPORTING OBLIGATIONS OF THE SUPERVISING AGENT
[NTD: The CRA and the Agreement requite a description of the content and timing of reports. The

reports of the agent(s) must be sufficient to show that the expenditures are’in accordance with the
description of the Charitable PrOJect and the Budget. ]

V. MANNER OF ADVANCES OF FUNDS AND REIMBURSEMENT OF FUNDS
D\TTD The CRA and the Agreement require a detailed budget that is'specific with respect to
amounts expendlture items, timing, methods of transfer and conditions governing the transfer of
funds. The CRA and the Agreement require all time frames and ‘deadlines to be described clearty.]
YI. SPECIFIC DUTIES OF THE PERFORMING AGENT

[NTD The CRA and the Agreement require a deséription of the content and timing of reports..

The reports of the agent(s) must be sufficient’td show that the expenditures are in accordance with
the description of the Charitable Project and the Budget.]
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VII. PUBLICITY

{NTD: The CRA and the Agreement require that the Charitable Project be appropriately
recognized as a Charitable Project of INT ]

JEWISH NATIONAL FUND OF
CANADA (KEREN KAYEMETH

LE’ISRAEL) INC.

Per:

Name:

Title:

[SUPERVISING AGENT) [PERFORMING AGENT]

Per: Per:

Name: Name: -
Title: Titie:
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SCHEDULE 3 — GENERAL AGENCY AGREEMENT (WITHOUT SUB-AGENT)

GENERAL AGENCY AGREEMENT

THIS GENERAL AGENCY AGREEMENT (the “Agreement™) is made as of the [#] day of
[®], 2017 (the “Effective Date™)

BETWEEN:

JEWISH NATIONAL FUND OF CANADA (KEREN KAYEMETH
LE’ISRAEL) INC. / FONDS NATIONAL JUIF DU CANADA (KEREN
KAYEMETH LE’ISRAEL) INC., a corporation without share capital
- incorporated under the laws of Canada with its registered office in Montreal,

Quebec, Canada
(hereinafter called “JNF™)

- and -

[®]. a [corporation without share ¢apital incorporated under the laws of Istael] with
its registered office in [Jerusalem; Israel]

(hereinafter called the “Agent™)

RECITALS:

A,

JNF is a registered Canadian charity, and has as its charitable purposes: “To create, provide,
enlarge and administer a fund to be made up of voluntary contributions from the Jewish
community and others, to be used for charitable purposes”,

In the interest of efficiency of operation and maximum utilization of the funds at its
disposal, JNF wishes to employ the facilities, services and personnel of the Agent to
implement, or supervise the implementation of, one or more charitable projects (each, a
“Charitable Project”) that will be determined following the Effective Date in accordance
with this Agreement.

The Agent has the requisite facilities, services and personnel to implement, or supervise
the implementation of, the Charitable Projects, and wishes to make available such facilities,
services and personnel to implement, or supervise the implementation of, the Charitable
Projects on behalf of INF in accordance with this Agreement.

THEREFORE, in consideration of the mutual covenants herein contained and other good and
valuable consideration, the parties agree as follows:
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RELATIONSHIP OF JNF AND AGENT

JNF hereby designates the Agent to act as its non-exclusive agent from time to time in
matters relating to the implementation and operation of the Charitable Project, as may be
authorized from time to time by JNF in accordance with this Agreement.

For greater clarification of the relationship between JNF and the Agent:

{a) JNF will maintain direction, control and supervision over the application of tts
funds by the Agent;

(b  the Agent will comply with all instructions of JNF under this Agreement; and

(¢} JNF may exercise such direction, control and supervision, or any of its other rights
under this Agreement, through a committee made up of at least five (5) individuals
in Jerusatem (“JNF Caniscom™) in Israel together with the assistance of one or
more paid employees of JNF.

If the Agent will be procuring any goods or services on behalf of JNF, the Agent shall,
where practical, adopt a competitive process for procurement of goods and services for the
Charitable Project that enhances transparency, competition and fatrness and results in best
value. The Agent agrees 10 ensure, where practical, that a reasonable number of suppliers
are given an opportunity to bid and should avoid situations where there may be a bias
toward awarding a contract for goods or services for the Charitable Project to a specific
person or entity. The Agent will not accept, directly or indirectly, any payment or benefit
from any supplicr of goods or services for the negotiation or obtainment of a contract with
the Agent to purchase such goods and services from the supplier.

All employees and contractors required for the operation of the Charijtabie Project shall be
hired or engaged by the Agent in accordance with this Agreement and their employment
or contractor relationship with the Agent shall be governed by Israel law. The Agent shall
have internal staff dedicated to overseeing the Charitable Project. The Agent, based on its
greater expericnce and expertise working in Israel, shall have authority over its employees
and contractors. JNF shall not be liable for any act or omission of the employees or
contractors of the Agent.

The Agent shall carry adequate insurance against any [iability arising in relation to the
Charitable Project. JNF shall be named as an additional insured party in all such insurance
policies. The Agent will provide INF with confirmation from the insurer as to the insurance
coverage, and an undertaking from the insurer to immediately notify JNF prior {0 any
cancellation, significant change or lapse of the insuranee policy

SCOPE OF WORK

Each Charitable Project to be carried out by the Agent pursuant to the terms of this
Agreement shall be described in detatl in a document (“Governing Document”) that is in
substantial conformity with Schedule 1 and that is approved by INF. Each Governing
Document will include a proposed budget for the Charitable Project in conformity with the
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4.1

requirements of Schedule 1 with respect to the expected expenditures required for the
operation of the Charitable Project (the “Budget”).

Each Budget shall set out the roles of any employees and contractors which are required
by the Agent for the operation of the Charitable Project, and the salaries that are expected
to be payable by the Agent to them in the next year.

For certainty, JNF will have authority to approve, amend or reject the proposed Budget and
other details of a Charitable Project listed in a Governing Document upon reasonable notice

to the Agent, including the authority to approve, amend or reject the proposed staffing
requirements and salaries,

As more particularly described in a Governing Daocument, the Charitable Project shall be
publicly identified as a project of JNF carried on by the Agent as an agent of INF, both on-
site and in all literature and promotional materials,

FUNDS

Based on the final form of Budget approved by INF for the Charitable Project, the Agent
may be required to disburse its own funds and submit to INF for reimbursement accounts
and receipts for all expenses of the Charitable Project. If INF determines that the Agent’s
submission is in order, JNF will reimburse the Agent for its expenditures through JNF
Caniscom. Alternatively, funds may be advanced to JNF Caniscom and then to the Agent
as the Charitable Project progresses.

The Agent undertakes to hold all funds received from INF, including via JNF .Caniscom,
in trust, separate and apart from its other funds and agrees to return any unexpended {unds
forthwith upon demand by JNF. In this regard, the Agent shall deposit all funds received
from JNF in an account at a financial jnstitution which is clearly designated as an account
for the sole benefit of INF and will disburse such funds only as directed by INF. Except to
the extent that financial commitments made by the Agent on behalf of JNF in accordance
with the provisions of this Agreement remain unpaid, JNF shall be cntitled to withdraw or
withhold its funds or other resources at its discretion,

All expenditures of the funds of JNF by the Agent will be pursuant to written directions of
JNF and the Agent shall obtain a written acknowledgement from all third parties to which
funds are given pursuant to such written directions of INF.

PROPERTY

JNF reserves to itself the sole and exclusive right to decide what personal property is to be
purchased or leased on its behalf and the prices or rentals to be paid therefor, and the Agent
has no power ox authority to commit JNF in that regard without specific written instructions
from JNF. JNF may designate, from time to time, the specific typc of property, equipment,
materials, supplies or facilities which it will provide and/or the total amount of funds
allocated for the particular purpose, as the case may be. JNF may seek the advice of the
Agent in designating the type of property, equipment, materials, supplies or facilities which
it will provide.
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All of the property, equipment, materials, supplies, facilities or teaching aids acquired by
the Agent on behalf of INF shall be used exclusively for charitable purposes, shall be
maintained and shall be made available to third parties for only the stated purposes of JINF
and shall be operated by the Agent in accordance with the directions of INF. If funds arc
used in the acquisition, construction or improvement of any capital property, the property
will be used exclusively for charitable purposes. Title to all property, equipment, materials,
supplics, and facilities, including realty, purchased or acquired with funds supplied by JNF
(the “Purchased Property”) shall be used as directed by JNF. The Agent shall
acknowledge in writing and obtain a written acknewledgment from third parties who may
be mn possession of the Purchased Property, to the effect that the third party holds such
property on behalf of JNF and is responsible for the maintenance and insurance of such
property. JNIF Caniscom and/or the Agent shall from time to time visit or communicate
with the operators of the Purchased Property to ensure that it is being maintained, insured
and used for charitable purposes.

REPORTING

The Agent will keep INF currently and fully informed of its activities and of general
deveiopments in the areas of activity in which it acts from time to time as operating agent
for INF in the manner specified in the Governing Document.

The Agent agrees to be availabie, upon request by JNF for consultation with a
representative or representatives of JNF in the manner specified in Schedule 1.

The Agent will permit INF and/or INF Caniscomn to enter at reasonable times, any premises
used by the Agent in connection with the activities and programs of JNF, in order to

evaluate and observe their activities and programs and to inspect all records relating to the
same.

RECORDS AND AUDIT

The Agent will keep adequate books and records to substantiate compliance with the
obligations of the Agent hereunder, including records relating to the procurcment processes
described above, of all funds received from or for the account of INF and for all
expenditures incurred, and shail provide JNF with access and copies of these books and

records on a quarterly basis. The Agent shall keep copies of all such books and records for
at least six (6) years.

JNF may, or may appoint an auditor of its own choosing to, examine the books and records
of the Agent at any time, including in the six (6) years following the termination of this
Agreement, in connection with thosc matters involving the income and expenditure of

funds, and the purchase, maintenance, possession and insurance of property in its capacity
as the agent of JNF.

The Agent will render to JNF annual unaudited statements of account of funds received
from or for the account of INF and of any and all expenditures incurred or commiited for
its account during such period as required. INF may request at any time from the Agent,
the preparation of unaudited financial statements or any other type of report as may be
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required to enable INF to maintain control over the expenditure of its funds by the Agent.
Such statements of account shall be in such form, including computerized records
accessible over the internet, as may be directed by JNF. The Agent shall furnish to JNF
each year a full and complete report of the allotment of JNF’s funds for the preceding
calendar year, which report shall outline in detail all amounts received by the Agent from
or on behalf of INF together with a detailed breakdown of expenditures made by the Agent
pursuant to the written directions of JNF to enable JNF to make informed decisions as to
the application of its funds and to maintain tull and complete records.

TERM AND TERMINATION

This Agreement shall have a term of [three (3) years] (the “Term™), commencing on the
date first written above, unless terminated earlier in accordance with this Agreement. This
Agreement shall be renewed automatically at the end of the Term, and frem year to year
thereafter, for successive terms of [one-year] each (the “Renewal Term™),

This Agreement may be terminated prior to the end of the Term or of the Renewal Term at
the option of either party upon fthree (3) months’] written notice to the other party. In the
event of termination, the Agent will refund forthwith to INF any monies advanced by JNF
and not expended in accordance with JNF’s directions.

REMEDIES

Any use of INF funds other than as specified in this Agreement shall constitute an essential
breach of this Agreement, and JNF shall be entitled to immediately cancel this Agreement,
stop, delay or withhold any payment or payments on account of its undertakings hereunder,
or reduce the amount of any such payment and/or receive a refund of all moneys advanced

by it to the Agent hereunder, including without limitation, moneys spent for the purposes
of this Agreement.

Should the Agent fail to carry out the Charitable Project in accordance with the timetable
established in the applicable Governing Document or should JNF have any reasonable
concern as to the due implementation of the Charitable Project, INF may, without prejudice
to any of its other rights or remedies under this Agreement or by law, cancel this Agreement

and/or stop, delay or withhold any payment or payments on account of its undertakings
hereunder, or reduce the amount of any such payment.

GENERAL

No person employed by the Agent, or otherwise engaged in implementing the Charitable
Project, shall in any way be considered an employee of INF nor shall such person have any
rights as an employee of INF, nor shall such person be eligible to receive any payments,
compensation, social or other benefits in connection with the performance of his or her
services relating to the Charitable Project or with the termination or cancellation of this
Agreement, except as provided herein.
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Neither party may assign this Agreement in whole or in part, including the performance of
anty Charitable Project, without the prior writtcn consent of the other party. The Agent may
not subcontract any of its obligations hereunder except as contemplated in this Agreement,

The Agent is responsible for the payment of all taxes, Social Sccurity and other payments
which employer must pay according to law or custom.,

Should any damage or expense be incurred by JNF as a result of a claim filed against JNF
by an employee or third party otherwise engaged in implementing the Charitable Project
on behalf of or at the request of the Agent, the Agent hereby undertakes to compensate JNF
for alt such damage and expense upon first reeeipt of notice of such sent to him or her by
INF, provided that JNF gives the Agent prompt notice of any such suit or claim filed and

aliows the Agent to defend against the same, at its own expense and in coordination with
JNF. '

This Agreement may be executed in several counterparts, each of which so executed shall
be deemed to be an original and such counterparts together shall constitute one and the
saime agreement and notwithstanding their date of execution shall be deemed to be executed
on the date set out above,

This Agreement shall be governed by and construed in accordance with the laws of the

Provinee of Ontario.

The parties hereby submit to the jurisdiction of the courts of the Province of Ontario and
agree lo comply with the provisions of the Income Tax Act (Canada) as it may relate to this
Agreement; provided however, that a party shall be entitled to commence proceedings
clsewhere. The parties hereto agree to comply with the provisions of the Income Tax Act
{Canada) as it relates to the activities being carried on as contemplated in this Agreement,

All notices or other communications by the terms hercof required or permitied to be given
by one party to the other shall be given in writing by personal delivery or by registered
mail, postage prepaid or by commercial courier to such other party as follows:

(a) to JNF at:

(b)  tothe Agent at:
[*]

or to such other address, individual or electronic communication number as may be
designated by notice given by either party to the other. Any demand, notice or other
communication given by personal delivery shall be conclusively deemed to have been
given on the day of actua!l delivery thereof and, if given by registered mail, on the seventh
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business day following the deposit thereof in the mail and, if given by electronic
communication, on the day of transinittal thereof if given during the normal business hours
of the recipient and on the business day during which such normal business hours next
oceur if not given during such hours on any day. If the party giving any demand, notice or
other communication knows or ought reasonably to know of any difficulties with the postal
system which might affect the delivery of mail, any such demand, notice or other

communication shall not be mailed but shall be given by personal delivery or by electronic
communication, '

Al obligations which, by their nature, are intended to survive the expiration or termination
of this Agrcement shall remain in effect after the expiration or termination of this
Agreement until such obligations expire according to their respective terms or intent.

The parties hereto shalt sign further and other documents, cause such meetings to be held,
resolutions passed and by taws enacted, exercise their vote and influence, do and perform
and cause to be done ard performed such further and other acts and things as may be
necessary or desirable in order to give full effect to this Agreement and every part thereof.

IN WITNESS WHEREOF the parties have signed this Agreement by their duly authorized
representatives as of the Effective Date,

JEWISH NATIONAL FUND OF .[. AGENT]
CANADA  (KEREN KAYEMETH
LE'ISRAEL) INC.

Per: Per:
Name: Name:
Title: Title:
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SCHEDULE 1

This document is a schedule to the General Agency Agreement (“Agrecment™) dated ® and
entered into between JEWISH NATIONAL FUND OF CANADA (KEREN KAYEMETH
LE’ISRAEL) INC. and [e]. It contains supplementary terms and conditions relating to a
Charitable Project to be carried out pursuant to it. All of the terms and conditions of the Agreement
apply to the Charitable Project and no provision of this schedule shall be applied or interpreted in
a manner which contradicts or frustrates it. Where a provision of this schedule contradicts a
provision of the Agreement, the provision of the Agrcement shall prevail.

1. DESCRIPTION OF THE CHARITABLE PROJECT

[NTD The CRA and the. Agreement requ;re a clear, complete, and detailed descr:ptton of the
activities to be carried out by the ageni(s), and an explanation-of how the activities further the JNF
charitable purpose set out 'on the first page of the Agreement. The location(s) where the actjvity
witl be carried on (for eéxample, physical address; town or city) must also be set out.]

1. TERM OF THE CHARITABLE PROJECT
[NTD: The CRA and the Agreement réquire al! time frames and deadlines to be described clearly.]
1. BUDGET OF THE CHARITABLE PROJECT

[NTD: The CRA and the Agreement require a detailed budget that is specific with respect to
amounts, expenditure items, timing and methods and conditions govemning the transfer of funds.]

IV.  SPECIFIC REPORTING OBLIGATIONS OF THE AGENT

[NTD: The CRA and the Agreement require a descrlptlon of the content and timing of repotts. The

repotts of the agent(s) must be sufficient to show that the expenditures are in accordance with the
description of the Charitable Project and the Budget.]

V. MANNER OF ADVANCES OF FUNDS AND REIMBURSEMENT OF FUNDS
[NTD: The CRA and the. Agreement reqmre a detailed budget that is specific with respect to

amolnts, expenditure items, timing, methods of transfer and conditions governing the transfer of
funds, The CRA and the Agreement require all time frames and deadlines to be described clearly.]

V1. PUBLICITY

[NTD: The CRA and the Agreement require that the Charitable Project be appropriately
recognized as a Charitable Project of JNF.]
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JEWISH NATIONAL FUND OF
CANADA (KEREN KAYEMETH
LE’ISRAEL) INC.

Per:

Name:

Title:
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SCHEDULE 4 — SERVICES AGREEMENT

SERVICES AGREEMENT

THIS SERVICES AGREEMENT (the “Agreement”) is made as of the [®] day of [#], 2017 (the
“Effective Date”)

BETWEEN:

JEWISH NATIONAL FUND OF CANADA (KEREN KAYEMETH
LE’1SRAEL) INC. / FONDS NATIONAL JUIF DU CANADA (KEREN
KAYEMETH LEISRAEL) INC., a corporation without share capital
incorporated under the laws of Canada with its registered office in Montreal,

Quecbec, Canada
(hereinafter called “JNF”)

- and ~

[#], a [corporation without share capital incorporated under the laws of Israel] with
its registered office in [Jerusalem, Isracl}

(hereinafter catled the *Contractor™) .

RECITALS:

A.

JNF is a registercd Canadian charity, and has as its charitable purposes: “To create, provide,
enlarge and administer a fund to be made up of voluntary contributions from the Jewish
community and others, to be used for charitable purposes™.

In the interest of efficiency of operation and maximum utilization of the funds at its
disposal in the pursuit of the foregoing charitable purpose, JNF wishes to engage the
Contractor to perform certain services relating to the JNF’s charitable projects.

The Contractor has the requisite facilities, experience, and personnel to perform those
services.

THEREFORE, in consideration of the mutual covenants herein contained and other good and
valuable consideration, the parties agree as foliows:

1.

1.1

SERVICES AND DELIVERABLES

Subject to the terms and conditions of this Agreement, INF hereby engages the Contractor
to perform the Services (as defined below) as specified in one or more Statement of Work
referencing this Agreement and signed by authorized representatives of each party (each,
a “Statement of Work”). Each Statement of Work will be in substantial conformity with
Schedule 1, and will, among other things, set forth a detailed description of the services to
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2.3
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be performed by Contractor (the “Services”), any deliverables to be provided by the

Contractor (the “Deliverables™), and the fees required to complete the Services and provide
the Deliverables,

The Contractor acknowledges that it is aware of INF’s charitable purposes, and agrées to

perform the Services and provide any Deliverables in order to assist JNF to carry out the
JNF charitable purposes.

RELATIONSHIP BETWEEN THE PARTIES
For greater clarification of the relationship between INF and the Contractor:

(a) JNF will maintain direction, control and supervision over the performance of the
Services and the provision of any Deliverables by the Contractor;

(b)  the Contractor will comply with all instructions of INF under this Agreement; and

(c) JNF may exercise such dircction, control and supervision, or any of its other rights
under this Agreement, through a committee made up of at least five (5) individuals
in Jerusalem (“JNF Caniscom™) in Israel together with the assistance of one or
more paid employees of INF.

All employees and contractors required for the performance of the Services and provision
of any Deliverables shall be hired or engaged by the Contractor and their employment or
contractor relationship with the Contractor shall be governed by lsrael law. The
Contractor, based on its greater experience and expertise working in the Israe! context,
shall have authority over its empioyees and contractors. JNF shall not be liable for any act
or omission of the employees or contractors of the Contractor.

The Contractor shall carry adequate insurance against any liability arising in relation to the
Services and Deliverables. JNF shall be named as an additional insured party in all such
insurance policies. The Contractor will provide the INF with confirmation from the insurer
as to the insurancc coverage, and an undertaking from the insurer to immediately notify
the INF prior to any cancellation, significant change or lapse of the insurance policy.

COMPENSATION

INF agrees to compensate the Contractor for all Services and Deliverables satisfactorily
and timely performed or provided, as sct forth in each Statement of Work, and to reimburse
the Contractor for reasonable expenses incurred that have been approved by JNF n writing
prior to any such expenses being incurred. The Contractor shall invoice INF [monthly] for
Services performed and any Deliverables provided and pre-approved expenses incurred
during that period. Each invoice submitted to INF shall be subimitted to the address and
contact designated by JNF and be accompanied by all documented receipts upon request.
INF shall pay the Contractor within |sixty (60)] days of receipt of the Contractor’s invoice,
INF shall have no obligation to the Contractor for any fees for Services performed or
Deliverables provided which are not invoiced by the Contractor within [ninety (90)] days
of the Contractor’s compietion of such Services or Deliverables,
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6.1

6.2

6.3

[Alternatively, funds may: be advanced at the discretion of INF to the Contractor in
accordance with the applicable Statement of Work. In that case, the Contractor undertakes
to hold all funds received from JNF in trust, separate : and apart from its other funds and
agrees to return any unexpgnded funds forthwith upon demand by JNF. i this regard, the
Contractor shall deposit all funds received from JNF in an account at a fi nancial institution
which is clearly designated as an account for the sole benefit of INF and will disburse such
funds only as directed by INF and in accordance with the Statement of Work. Except to
the extent that financial commitments made by the Contractor on behalf of INF in
accordance with the provisions of this Aglecmenl remain unpaid, JNF shall be entitled to
withdraw or withhold its funds or other resources at its discretion. ]

PROPERTY

JNF reserves to itself the sole and exclusive right to decide what personal property is to be
purchased or leased on its behalf and the prices or rentals to be paid therefor, and the
Contractor has no power or authority to commit JNF in that regard without specific written
approval from JNF.

REPORTING

The Contractor wiltl keep JNF currently and fuily informed of its activitics and of general
developments relating to the performance of the Services and the provision of any
Deliverables for INF in the manner specified in the Statement of Work.

The Contractor agrees to be available, upon request by JNF for consultation with a
representative or representatives of INF in the manner specified in the Statement of Work.

The Contractor will permit JNF and/or INF Caniscom to enter at reasonablc times, any
premises used by the Contractor in connection with the Serviees, in order to evaluate and
observe the Contractor’s activities and to inspect all records relating to the same.

RECORDS AND AUDIT

The Contractor will keep adequate books and records to substantiate compliance with the
obligations of the Contractor hercunder, including records of all Tunds received from or for
the account of JNF and for all expenditures incurred, and shall provide JNF with access
and copies of these books and records on a quarterly basis. The Contractor shall keep copies
of all such books and records for at least six (6) years.

JNF may, or may appoint an auditor of its own choosing to, examine the books and records
of the Contractor at any time, including in the six (6) years following the termination of
this Agreement, in connection with those matters involving the income and expenditure of

funds, and the purchase, maintenance, possession and insurance of property in its capacity
as the Coniractor of JNF.

The Contractor will render to JNF annual unaudited statements of account of funds

received from or for the account of INF and of any and all expenditures incurred or
committed for its account during such period as required. JNF may request at any time
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9.1

[rom the Contractor, the preparation of unaudited financial statements or any other type of
report as may be required to enable JNF to maintain control over the expenditure of its
funds by the Contractor. Such statements of account shall be in such form, including
computerized records accessible over the internet, as may be directed by JNF. The
Contractor shall furnish to JNF each year a full and complete report of the allotment of
INF’s funds for the preceding calendar year, which report shall outline in detail ail amounts
received by the Contractor from or on behalf of INF together with a detailed breakdown of
expenditures made by the Contractor pursuant to the written divections of JNF to enable

JNF to make informed decisions as to the application of its funds and to maintain full and
complete records.

TERM AND TERMINATION

This Agreement shall have an initial term of {one (1) year] (the “Initial Term®),
commencing on the date first written above, unless terminated earlier in accordance with
this Agreement. This Agrecment shall be renewed automatically at the end of the Initial
Term, and from year to year thereafter, for successive termns of one-year each (the
“Renewal Term”).

This Agreement, and any Statements of Work hereunder, may be terminated prior to the
end of the Initial Term or of the Renewal Term at the option of either party upon [thirty
(30) days’] prior written notice to the other party. In the event of termination, the
Contractor will refund forthwith to JNF any monies advanced by INF and not expended in

accordance with JNI’s directions.

Notwithstanding the foregoing, if no Statement of Work is in force for a period of two (2)
years, this Agreement will automatically terminate.

REMEDIES

Auny use of JNF funds other than as specified in this Agreement shall constitute an cssential
breach of this Agreement, and JNF shall be entitled to immediately cancel this Agreement,
stop, delay or withhold any payment or payments on account of its undertakings hereunder,
or reduce the amount of any such payment and/or receive a refund of all moneys advanced
by it to the Contractor hereunder, including without limitation, moneys spent for the
purposes of this Agreement.

Should the Contractor fajl to carry out the Services or provide the Deliverables in
accordance with the timetable established in the Statement of Work or should INF have
any reasonable concern as to the implementation of the Services, JNF may, without
prejudice to any of its other rights or remedies under this Agreement or by law, cancel this

Agreement and/or stop, delay or withhold any payment or payments on account of its
undertakings hereunder, or reduce the amount of any such payment.

GENERAL

No person employed by the Contractor, or otherwise engaged in performing the Services
or providing any Deliverables, shall in any way be considcred an employee of JNF nor
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9.8

shall such person have any rights as an employee of JNF, nor shall such person be eligible
to receive any payments, compensation, social or other benefits in connection with the
performance of his or her services or with the termination or cancellation of this
Agreement, except as provided herein.

Neither party may assign this Agreement in whole or in part without the prior written
consent of the other party. The Contractor may not subcontract any of its obligations
hereunder except as contemplated under this Agreement.

The Contractor is responsible for the payment of all taxes, Social Security and other
payments which employer must pay according to law ot custom.

Should any damage or expense be incurred by INF as a result of a claim filed against JNF
by an employee or third party otherwise engaged in performing the Services and providing
any Deliverables on behalf of or at the request of the Contractor hereby undertakes to
compensate JNI for all such damage and expense upon first receipt of notice of sueh sent
to him or her by JNF, provided that INF gives the Contractor prompt notice of any such
suit or claim filed and allows the Contractor to defend against the same, at its own expense
and in coordination with JNF.

This Agreement may be executed in several counterparis, each of which so executed shall
be deemed to be an original and such counterparts together shall constitirte one and the

same agreement and notwithstanding their date of execution shall be deemed to be cxecuted
on the date set out above,

Except as expressly provided herein, this Agreement shall be governed by and construed
in aceordance with the laws of the Province of Ontario.

The parties hereby submit to the jurisdiction of the courts of the Province of Ontario and
agree to comply with the provisions of the Income Tax Act (Canada) as it may relate to this
Agrecment; provided however, that a party shall be entitled to commence proceedings
elsewhere. The parties hereto agree to comply with the provisions of the Income Tax Act
(Canada) as it relates to the activities being carried on as contemplated in this Agreement.

Any demand, notice or other coinmunication to be given in connection with this Agreement
shall be given in writing and shall be given by personal delivery, fax, registered mail or
clectronic means of communication to the following addresses:

(a) 1o JNF at:

(b) to the Contractor at:

[e]
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or to such other address, individual or electronic communication number as may be
designated by notice given by cither party to the other. Any demand, notice or other
communication given by personal delivery shall be conclusively deemed to have been
given on the day of actual delivery thereof and, if given by registered mail, on the seventh
business day following the deposit thereof in the mail and, if given by electronic
communication, on the day of transmittal thereof if given during the normal business hours
of the recipient and on the business day during which such normal business hours next
oceur if not given during such hours on any day. If the party giving any demand, notice or
other communication knows or ought reasonably to know of any difficulties with the postal
system which might affect the delivery of mail, any such demand, notice or other

communication shall not be mailed but shall be given by personal delivery or by electronic
communication.

All abligations which, by their nature, are intended to survive the expiration or termination
of this Agreement shall remain in effect after the expiration or termination of this
Agreement until such obligations expire according to their respective terms or intent.

The parties hereto shall sign further and other documents, cause such meetings to be held,
resolutions passed and by laws enacted, exercise their vote and influence, do and perform
and cause to be donc and performed such further and other acts and things as may be
necessary or desirable in order to give full effect to this Agreement and every part thereof.

IN WITNESS WHEREOF the partics have signed this Agreement by their duly authorized
representatives as of the Effective Date.

JEWISH NATIONAL FUND OF [®CONTRACTOR]
CANADA  (KEREN  KAYEMETH

LE’ISRAEL) INC.

Per: Per:
Name: Name;
Title: Title:
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SCHEDULE {
STATEMENT OF WORK

This document is a Statement of Work to the Services Agreement (“Agreement”) dated ® and
entered into between JEWISH NATIONAL FUND OF CANADA (KEREN KAYEMETH
LE’ISRAEL) INC. and ®. It contains supplemcntary terms and conditions relating to the
Services and Deliverables to be carried out or provided pursuant to it. All of the terms and
conditions of the Agreement apply to the Services and Deliverables and no provision of this
Statement of Worl shall be applied or interpreted in a manner which contradicts or frustrates it.
Where a provision of this Statement of Work contradicts a provision of the Agreement, the
provision of the Agreement shall prevail.

I 'DESCRIPTION OF THE WORK

[NTD: The CRA and the Agreement require a clear, complete, and detailed description of the
activities to-be carried out by the parties, and an explanation of how the activities further the INF
chantable purpose set out on the first page of the:Agreement. The location(s) where the activity
will be carried on (for example physical address; town or city) must also be set out.]

1L TERM

[NTD: The CRA requires all time frames and deadlines to be described clearly.]
IIl. COMPENSATION

[NlD The CRA and the Agreement requxre a*detailed-budget that is specific with respect to
amounts, expenditurc items, timing and methods and conditions governing the transfer of funds. ]

V. SPECIFIC REPORTING OBLIGATIONS OF THE CONTRACTOR

[NTD: The CRA and the Agreement require a descrtptlon of the content and tlmmg of reports. The
reports of the Contractor must be sufficient to show that the expenditures are in accordance with

the description of the work and the compensation amounts contemplated in this Statement of
Work.]
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V. MANNER OF ADVANCES OF FUNDS AND REIMBURSEMENT OF FUNDS

[NTD: If applicable, the CRA and the Agrccment requlrc a detailed budget that is SpEleiC with

respect to amounts, expenditure items, timing; methods.of transfer and conditions- governing the
transfer of funds.]

JEWISH NATIONAL FUND OF  [®CONTRACTOR]
CANADA  (KEREN KAYEMETH
LE'ISRAEL) INC.

Per: Per:
Name: Name:
Title: Title:
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SCHEDULE 5 — JOINT VENTURE AGREEMENT

JOINT VENTURE AGREEMENT

THIS JOINT VENTURE AGREEMENT (the “Agreement”) is made as of the [#] day of April,
2018 (the “Effective Date™)

BETWEEN:

JEWISH NATIONAL FUND OF CANADA (KEREN KAYEMETH
LI”ISRAEL) INC. / FONDS NATIONAL JUIF DU CANADA (KEREN
KAYEMETH LE’ISRAEL) INC., a corporation without sharc capital
incorporated under the laws of Canada with its registered office in Montreal,
Quebec, Canada

(hereinafter called “JNEF™)
- and -

KEREN KAYEMETH LE’ISRAEL, a public benefit company governed by
Israeli taw with its registered office in Jerusalem, Israel

(hereinafter called the “KKL”)

RECITALS:

A.

JNF ts a registered Canadian charity, and has as its charitable purposes: “To create, provide,
enlarge and administer a fund to be made up of voluntary contributions from the Jewish
community and others, to be used for charitable purposes”,

KKL is a non-governmental organization (NGO) registered as a public benefit company
governed by Israeli law and is regulated by the Israeli Corporations Authority, KKL aims
to work toward developing the tand, strengthening the bond between the Jewish people and
their homeland, responding to the needs of the country and preserving Israel’s natural and
cultural heritage.

Each party is legally and operationally in all respects a separate and independent entity,
each with its own separate Board of Directors, employees, and donors, but the parties share
a common purpose and objective in strengthening the land and people of Isract for all of
its eitizens and Jews throughout the diaspora,

The parties wish to coltaborate from time to time, and enter into this Agreement to govern
the manner in which existing and future charitable projects in Israel are, or are to be,
implemented jointly by them (each, a “Charitable Project™).

THEREFORE, in consideration of the mutual covenants herein contained and other good and
valuable consideration, the parties agree as follows:
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3.1

JOINT VENTURE

JNF and KKL hereby form a joint venture (the “Joint Venture) to carry out the Charitable
Projects in Israel, as identified, defined and determined pursuant to the terms and
conditions of this Agreement from time to time. Notwithstanding the foregoing, any on-
going Charitable Projects that commenced prior to this Agreement shall, unless the parties

determine otherwise on a case by case basis, be governed by the terms and conditions of
this Agreement.

Each party will perform its obligations under this Agreement and contribute to the Joint

Venture such resources as the parties agree are necessary to perform the Charitable
Projects.

CHARITABLE PROJECTS

Each Charitable Project to be carried out by the Jomt Venture shall be described in a
document (“Governing Document™) that is in substantial conformity with Schedule 1.
Each Governing Document, once agreed upon by the parties, will be part of and subject to
the terms of this Agreement.

Each Governing Document will provide for, at a mintmum:

(a) a detalled description of the Charitable Project, including how the Charitable
Project is consistent with the INE’s charitable purpose and KKL's purpose and the
roles and responsibilities of Joint Venture’s personnel in the field; and

(b)  a proposed budget (the “Budget™ for the Charitable Project that sets out the
expected expenditures rcquired for the operation of the Charitable Project,

mcluding the salaries that are expected to be payable fo any employees and
contractors.

Notwithstanding the foregoing, if the parties determine that the documentation describing
on-going Charitable Projects that commenced prior to the date of this Agreement may not
satisfy applicable Canadian charities laws and/or Israeli laws, the parties shall cooperate
together to amend that documentation to render it compliant with such laws or enter into a
new Governing Document to describe the Charitable Project.

RELATIONSHIP OF THE PARTIES

All matters pertaining (o decisions of the Joint Venture, including the selection, oversighs,
and performance of any and all Charitable Projects, as well as the approval or modification
of any Charitable Project will be made by the Joint Venture’s board (the “Board™). The
Board shall initiafly consist of four (6) directors, of whom:

(a) three (3) shall be representatives of the JNF, who shall initially be the Executive
Director, the Chicf Financial Officer, and legal counsel of INF; and
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3.3

3.4

3.5

3.6
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(b) three (3) shall be representatives of KK, who shall initialty be the Executive
Dircctor , the Chief Financial Officer and Legal Advisor of KKL.

Additional directors may be appointed by mutual agreement of the parties; provided each
party has an equal number of directors on the Board, not to exceed four (4) directors for
gach party. Each party will have the right to remove one or more directors appointed by it
and to appoint the successor(s), and will advise the other party promptly, but in any case,
no later than thirty (30) days of any change to any of its representatives.

The Board will meet bi-annually at either the registered office of the JNF, the registered
office of KKL or via tetephone or teleconferencing. The Board may mect more {requently
via telephone or teleconferencing, as one party or both parties may require, to dictate and
account for how their respective resources are being used and to discuss the progress of
one or more Charilable Projects and related issues.

No decision of the Board shall be effective:

(a) unless a majority of the rcpresentatives, consisting of equal number of
representatives from both parties, are present at a Board meeting, either in person
or ¢lectronically, when the decision is made;

(b) if it purports to eliminate the ability of JNF or KKL tc approve or reject any
amendments to the Budget; or

(c) if it purports to eliminate the ability of JNF or KKL to provide input into the
performance of a Charitable Project or to direct or modify the Charitable Project,
or to establish deadlines or other performance benchmarks.

(d) All decisions will be bindin g. Only the Board will be authorised to make changes
to Board decisions.

{e) All decisions must coincide with both Israeli and Canadian charitable laws.

In addition to Board meetings and other reporting obligations hereunder, each party will
keep the other party currently and fully informed of its activities and of general
developments in the areas of activity in which it acts from time to time hereunder.

The official language of the relationship between the parties will be English.

The parties acknowledge that if a party allows the resources that the other party has
contributed to the Joint Venture to be used other than as authorized under this Agreement,
including any change to a Charitable Project that might cause the overall project to no
longer be charitable under applicable Canadian and / or Israeli laws, the other party may,
upon notice, withdraw such resources from the Charitable Project or the Joint Venture,

‘The personnel who will perform the Charitable Project may be hired or contracted or sub
contracted or engaged by each party separately. If the Joint Venture wishes to retain any
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personnei, no party may hire or terminate personnet on behalf of the Joint Venture without
the authorization of the other party.

If KKL or the Joint Venture procures any goods or services on its behatf pursuant to this
Agreement, it shall do so in accordance with KKL internal tendering regulations or
quotations processes (“Tendering Regulations’™), as may be amended from time to time,

and INF agrees and accepts that such procurements will be governed by the Tendering
Regulations.

For greater certainty, the signature of both parties will be required on all loans, contracts
and other agreements of the Joint Venture.

Each Charitable Project will be publicly identified as a project of the parties carried on by
the Joint Venture, both on-site and in literature and promotional materiats.

Each party will co-author all procedures manuals, training guides, standards of conduct
and other literature prepared by the Joint Venture, if any.

PROPERTY

Each party may acquire assets or property in connection with the performance of a
Charitable Project. However, all assets and property acquired by the Joint Venture shati
be jointly owned by the parties and shall be used exclusively for charitablc purposes, in
accordance with the directions of the Board. Any divestment by JNF of its ownership
interest in the assets or property of the Joint Venture, or in any assets or property that it
may acquire in connection with a Charitable Project, will be subject to ati applicable laws,
and may be specified in the applicable Governing Document.

RECORDS AND AUDIT

The partics shall appoint an auditor for the Joint Venture. The Joint Venture shall keep
copies of all books and records for at least seven (7) years. Each party will have the right
to examine the books and records of the Joint Venture in connection with those matters
involving the income and expenditure of funds, and the purchase, maintenance, possession
and insurance of property.

The Joint Venture shall deliver an annual report to each party on or before cach anniversary
of the Effective Date containing;

(a) a duplicate copy of the Joint Venture’s detailed books and records;

(b)  a full and complete financial report dealing in detail with the uses of the Joint
Venture’s funds for the preceding year, and all amounts received by the Joint
Venture from each party. The ﬂnanmal report shall be duly certified by a certified

public accountant; and

(c) a narrative report of each Charitable Project performed or in progress during that
year.,
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The Joint Venture shall hold all funds received from each party, in trust, separate and apart
from the funds of each party in an account at a financial institution which is clearly
designated as a trust aceount for the sole benefit of the Joint Venture, and will disburse
such funds only as approved by the Board. All deposits, withdrawals and other transactions
with respect to the Joint Venture’s account shall require the signature of such person or
persons as the Board may from time to time determine. Notwithstanding the foregoing,
except where commitments have been made by the Joint Venture in accordance with the
provisions of this Agreement, each party shall be entitled to withdraw or withhold their
funds or other resources at their diseretion and each party shall use reasonable efforts to
cooperate with the other party 1o allow the other party to exercise its rights hereunder.

A party may request at any time from the Joint Venture, the preparation of unaudited
financial statements or any other type of report as may be required to enable such party to
maintain control over the expenditure of its funds by the Joint Venture.

The Joint Venture shall provide each party with all vouchers and receipts received by the
Joint Venture in respect of its activities hereunder.

Each party may enter at any premises used by the Joint Venture, in order to evaluate and
observe the activities and programs being carried out and to inspect al} records relating to
the same,

TERM AND TERMINATION

This Agreement shalt have a term of one (1) year (the “Term”), comunencing on the
Effective Date, unless terminated earlier in accordance with this Agreement. This
Agreement shall be renewed automatically at the end of the Term, and from year to year
thercafter, for successive terms of one-year each (the “Renewal Ferm™).

This Agreement may be terminated prior to the end of the Term or of the Renewal Term at
the option of either party upon three (3) months’ written notice to the other party. In the
event of termination, the Joint Venture will return forthwith to both partics the monies
advanced by each party and not committed or expended.

LIABILITIES AND INSURANCE

In no event shall a party be liable to the other party for any consequential, exemplary,
special, punitive or indirect losses or damages, whether arising in contract, warranty, tort

(including negligence), strict liability, fundamental breach or otherwise, including loss of
use, profit, business, or reputation.

Each paity shall carry adequate insurance against any liability arising in relation to each
Charitable Project. Each party shall be named as an additional insured party in all
applicable insurance policies of the other party. Each party will provide the other party
with confirmation from the insurer as to the insurance coverage, and an undertaking from

the insurer to immediately notify the other party prior to any cancellation, significant
change or lapse of the insurance policy.
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GENERAL

No person employed by KKL, or otherwise engaged in implementing the Charitable
Project, shall in any way be considered an employee of INF nor shall such person have any
rights as an employee of JNF, nor shall such person be eligible to receive any payments,
compensation, social or other benefits in connection with the performance of his or her
services relating to the Charitable Project or with the termination or cancellation of this
Agrecement, except as provided herein.

No person employed by JNF, or otherwise engaged in implementing the Charitable Project,
shall in any way be considered an employee of KKL nor shall such person have any rights
as an employee of KKL, nor shall such person be eligible to receive any payments,
compensation, social or other benefits in connection with the performance of his or her
services relating to the Charitable Project or with the termination or cancellation of this
Agreement, except as provided herein.

Neither party may assign this Agreement in whole or in part, including the performance of
any Charitable Project, without the prior wrilten consent of the other party. The parties may
not subcontract any of their obligations hereunder except as contemplated in this
Agreement. -

KXL is responsible for the payment of all taxes, Social Security and other payiments which
employer must pay according to law or custom if applicabie in Isracl and this only for the
personnel engaged by KKL.

JNF will be responsible for the payment of all taxes, Social Security and others payments
which employer must pay according to law or custom if applicable in Canada and this only
for the personnel engaged by JINF.

[Intentionally deleted.]
All expenses in relation with the Joint Venture will be paid by the Joint Venture.

This Agreement may be execuled in several counterparts, each of which so executed shall
be deemed to be an original and such counterparts together shall constitute one and the
same agreement and notwithstanding their date of execution shall be decimed to be executed
on the date set out above.

This Agreement shall be governed by and construed in accordance with the laws of the
{sracl.

The parties hereby submit to the jurisdiction of the courts of the State of Israel.

Any demand, notice or other communication to be given in connection with this Agreement
shall be given in writing and shall be given by personal delivery, fax, registered mail or
clectronic means of communication or by commercial courier to such other party as
follows:
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8.12

8.13

(@) to JNF at:

(b) toKKL at:

or 10 such other address, individual or electronic communication number as may be
designated by notice given by cither party to the other. Any demand, notice or other
communication given by personal delivery shall be conclusively deemed to have been
given on the day of actual delivery thereof and, if given by registered mail, on the seventh
business day following the deposit thereof in the mail and, if given by clectronic
communication, o the day of transmittal thereof if given during the normal business hours
of the recipient and on the business day during which such normal business hours next
occur if not given during such hours on any day. If the party giving any demand, notice or
other communication knows or ought reasonably to know of any difficulties with the postal
system which might affect the delivery of mail, any such demand, notice or other

connmunication shall not be mailed but shall be given by personal delivery or by electronic
communication.

All obligaticns which, by their nature, are intended to survive the expiration or termination
of this Agrcecment shall remain in effect after the expiration or termination of this
Agreement until such obligations expire according to their respective terms or intent.

The parties hereto shall sign further and other documents, cause such meetings to be held,
resolutions passed and by faws enacted, exercise their vote and influence, do and perform
and cause to be done and performed such further and other acts and things as may be
necessary or desirable in order to give full effect to this Agreement and every part thereof,
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IN WITNESS WHEREOF the parties have signed this Agreement by their duly authorized
representatives as of the Effective Date.

JEWISH NATIONAL FUND OF KEREN KAYEMETH LE’ISRAEL
CANADA (KEREN KAYEMETH
LE’ISRAEL) INC,

Per: Per:
Name: Name:
Title: Title:
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SCHEDULE 1
GOVERNING DOCUMENT

This Governing Document is a schedule to the agreement (“Agreement”) dated ® and entered
info between JEWISH NATIONAL FUND OF CANADA (KEREN KAYEMETH
LE’ISRAEL) INC. and KEREN KAYEMETH LE’ISRAEL (“KKL”). It contains
supplementary terms and conditions relating to a Charitable Project to be carried out pursuant to
it. All of the terms and conditions of the Agreement apply to the Charitable Project and no
provision of this Governing Document shall be applied or interpreted in a manner which
contradicts or frustrates it. Where a provision of this Governing Document contradicts a provision
of the Agreement, the provision of the Agreement shall prevail.

L DESCRIPTION OF THE CHARITABLE PROJECT

[NTD: The CRA and thé Agreement require a clear, complete, and detailed description of the
activitics to be carried out by the parties, and an explanation of how the activities further the JNF
charitable purpose set out on the first page of the Agreement. The location(s) where the activity

will be carried on (for example, physical address, town or city) must also be set out.]

IL. ACTIVITIES OF THE PROJECT AND RESPONSIBILITIES OF THE PARTIES
The Joint Venture will undertake the following activities in furtherance of its objectives:
® [NTD: detailed deseription required]

The respective responsibilities of the parties will be as follows:

Party Responsibilities

INF INTD: The CRA requires that the rolcs and
responsibilities of INF’s personnel in the field
be described.]

KKL e

IlI. TERM OF THE CHARITABLE PROJECT

[NTD: The CRA requires alf time frames and de_ad]incs to be described clearly.]
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1V.  BUDGET OF THE CHARITABLE PROJECT
[NTD: The CRA and the Agreement require a detailed budget that is specific with respect to

amounts, expenditure items, timing and methods and conditions goveriing the transfer of funds.]

V. CAPITALIZATION AND REIMBURSEMENT OF FUNDS

The Joint Venture will be capitalized as follows:

Party ‘Total Percentage of Funding Supplied
JNF @9 to be provided as described below
KKL @95 to be provided as described below

The Joint Venture will use the funds advanced by the INF solely to fund reasonable costs directly
in support of the activities described in the Agreement, including this Governing Document. The

JNF will advance funds to the Joint Venture in the following manner:

Payment Date Payment Amount
Within L4 days | $@®

following receipt of
countersigned
agreement

Upon satisfactory | $®
performance/
completion of ®:

The advanced funds may be expended subject to the conditions set out in the Agreement during
the Term of the Charitable Project commencing from the effective date of this Governing

Document,

VI. PUBLICITY

[NTD: The CRA and the Agreement require each Charitable Project to be publicly identified as a
project of the parties carried on by.the Joint Venture, both on-site and in literature and promotional
materials.]
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VII. OWNERSHIP OF PROPERTY

{NTD: CRA and the Agresment require that any property purchased by the Joint Venture be jointly
owned by the parties. By exception, provided the CRA' guidance is complied with, property may
be transferred by INF. 1f such a transfer is contemplated, the manner of compliance with the CRA
guidance ‘should be described in this Governing Document. in-this section and -the required

documents appended as schedules to this Governing Document. ]

IN WITNESS WHEREOF the parties have signed this Governing Document by their duly
authorized representatives as of the date first above wrillen.

JEWISH NATIONALL FUND OF KEREN KAYEMETH LE’ ISRAEL
CANADA (KEREN KAYEMETH

LE’ISRAEL) INC

Per: Per:
Name: Name:
Title: Title:

73



s s e e -

WMW A\'; é L@C%N —

better be articulated as a rejection of projects favouring the dissemination of political
propaganda. This would be, in our view, a valid reason. Our suggestion at this point is that
accepting this as a valid reason does not argue m favour of drawing distinctions among types

of knowledge.
(i) The Practicaj Utility of Projectg; Advancing the Good of Knowledge

None of the foregoing is to argue that the law should not be diligent in applying the
practical wtility test in this domain. To do 'thjs properly courts should pay attention to
distinctions among kinds of knowledge so that they can make evaluations as to the practical
utility of specific projects advancing, or purportedly advancmg, the good of knowledge. For
example, to the forty-letter alphabet proposed in, Re Shaw,” the proper objection might have
been that the knowledge sought to be advanced and disseminated in that project was practical
knowledge, and the specific project was therefore open to the objection that once information
on the fea51b111ty of a forty-letter alphabet was acqulred in terms of practicality it would have

been useless.!

5.  PUBLIC POLICY AND PUBLIC WORKS

There are a number of ways that public péh’cy has been thought relevant to the task of

"evaluating the validity of charitable projects.” We examine two of these briefly before

focusing on the most important problem i this domain, charitable projects that are
discriminatory,

(a) WHETHER A CHARITABLE PURPOSE CAN BE CONTRARY TO PUBLIC POLICY

It is clear law that a valid charitable purpose cannot be contrary to the law or public
pcvlicy.82 This rule is obviously correct. It can be interpreted in two distinct ways. First, it can
be interpreted as 2 super-added criterion addressed after the various parts of the definition of
charity have been addressed. On this view, a project could be prima facie charitable, but
denied recognition because it violates public policy. This way of reasoning might be
facilitated by a doctrinal distinction between the legal and the common meaning of charity.
Second, it can be interpreted merely as a necessary implication of the requirement that the
purpose pursued be charitable, since if the purpoese pursued js charitable, it cannot also be
against public policy. On this view, a project that violates public policy could not be even

prima facie charitable,

(Fed. C.A)) (a society founded to change social opinions about pernography was held not to be educational). For
other examples, see cases cited in Waters, suprg, note 3, at 566.

£0
Supra, note 63,

‘While both understandings can be founc
clear the basic and reasonable assumption the
least 1o the extent that the state does not pro
valid charitabie pursuits are in conflict with it

(b) WHETHER ALL ELEMENTS OF PU:

Sometimes it is argued that if the purpo
of public policy, however defined, then the |
view, for example, an organization founde
Charter of Rights and Freedoms,®* or to PU
Canadian law in general, is charitable. We sy
reasons, depending on the type of organizatio
the proposition.

(i) The Neon-charitable Statu
Government Policies

First, if the dominant objective of an or
way that could be defended plausibly as sin
for example, by encouraging people to dc

-patriotism, or to observe and respect human

is political in the broadest, but still standar
influencing opinion on what the law or §
charitable. Similarly, if the dominant ob
enforcement of the law, in part, through
constitution, then the organization’s principal
doing charity.”® Every reasonable political

83 -
Although this is not true of every state, one hopes

argument, see F. Phillips, Case Comment, “Everywo:
11 Philanthrop, (No. 1} 3, at 7.

34
Part I of the Constitution 4ct, 1882, being Schedule

¥ Hence, we would argue that the following objectiy
charitable. The following is ¢ited in EB. Broml
“Charity” Any Longer Adequate?”, in D.W.M. Wa
Carswell, 1993) 59, at 84-

{3) [The promotion of human and civil r
particular, to secure the enforcement ¢
Rights and Freedoms set out therein an
the Constitution.
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REASONS FOR JUDGMENT
SHARLOW J.A,
[1] This is an appeal under subscction 172(3) of the fncome Tax Act, R.8.C. 1985 (5"

Supp.), ¢. 1, from a notification dated July 10, 2001 that the Minister of National Revenue

proposes to revoke the appellant's registration as a charitable organization, For the reasons
stated below, I have concluded that this appeal should be dismissed.

Statutory framework

* 2] Registration under the /ncome Tux Acf gives a charity two important tax
advantages. One is that, like other organizations established and operated for a purpose other
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than profit, a registered charity is exempt from tax on its own income. The other advantage is
that a registered charity is entitled to issue official receipts for gifts it receives, so that its donors
may claim tax relief. This tax relief represents an indirect tax subsidy to encourage the work of
registered charities.

« 3] Simply serving the public good does not entitle an organization to become
registered as a charity under the /ncome Tax Act. Parliament has targeted the tax advantages of
registration to organizations that meet specific requirements as to their formal objectives and
their actual activities, The statutory requirements vary depending in part upon whether the
charity is a "charitable organization” or a "charitable foundation" as defined in section 149.1 of
the /ncome Tax Act (enacted by S.C. 1976-77, ¢. 4, 5. 60, effective January 1, 1977).

* [4] A "charitable foundation” is a charity that raises money for one or more other
organizations that meet the definition of "qualified donee". That definition is met by a
registered charity, a registered Canadian amateur athletic association, a housing corporation that
meets certain criteria, a Canadian municipality, the United Nations or an agency of the United
Nations, a foreign untversity that meets certain criteria, a foreign charity to which a gift has
made by the Crown in right of Canada within a certain period, and the Crown in right of
Canada or a province.

» [5] The term "charitable organization” is defined in subsection 149.1(1) of the Income
Tux Act. As far as is relevant for the purposes of this case, that definition reads as follows:

"charitable organization" means an organizatio « oeuvre de bienfaisance » Qeuvre, constituée o
11, whether or not incorporated, u non €n société :

(a) all the resources of which are devoted to ch a) dont la totalité des ressources est consacrée 4
aritable activities carried on by the organizationdes activités de bienfaisance qu'elle mene elle-

itself, méme,
[.] [
(6] The requirement that a charitable organization must devote all of its resources to

charitable activities carried on by itself is relaxed somewhat by subsection 149.1(6) of the
Income tax Act, which provides among other things that a charitable organization is considered
to be devoting its resources to charitable activities carried on by itself to the extent that it carries

on a related business, or disburses in any year not more than 50% of its income for that year to
qualified donces. :

+ [7] Any charity that ceases to meet the statutory requirements for registration may
have its registration revoked, in which event the charity must be shut down. After the
revocation of its registration, the charity can no longer issue official receipts, and it may
become subject to a tax equal to the value of all of its assets remaining one year after the

revocation. During that terminal year, the charity may use its assets only to discharge its
liabilities and for specified charitable purposes.

https://www.canlii.org/en/ca/fca/doc/2002/2002ca323/2002fca323 . html?resultindex=1 30/08/2018
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* [8] The eircumstanees under which a charity's registration may be revoked and the
process for giving notice of an intent to revoke are set out in subsection J68(1) of the /ncome
Tax Aci, the retevant portions of which read as follows:

168(1) Where a registered charity [...] 168 (1) Le ministre peut, par lettre recommandée, aviser
un organisme de bienfaisance enregistré [...] de son intent

(b} ceases to comply with the require ion de révoquer I'enregistrement lorsque I'organisme de bi

ments of this Act for its registration a enfaisance enregistré [...]

§ such,

b) cesse de se conformer aux exigences de la présente loi
(-] relatives 4 son enregistrement comme telle;

the Minister may, by registered mail, [, ]
give notice to the registered charity

[...] that the Minister proposes to revo

ke its registration,

* 9] Subsection 172(3) of the Jncome Tax Act gives a charity a right of appeal to this
Court upon receipt of a notification under subsection 168(1). After 30 days from the mailing of
the notification, or such extended period as may be ailowed by this Court while an appeal is
pending, the Minister may publish a copy of the notification in the Canada Gazette, The
revocation of the charity's registration takes cffect on the date of publication. The /ncome Tax
Act does not specify the legal effect of a successful or unsuccessful appeal under subsection 172
(2). It would appear that the only appropriate remedy following a successful appeal would be
the quashing of the notice of intention to revoke the registration of the charity. However, an
unsuccessful appeat would simply leave the notice in effeet. That would mean that the Minister
would be required to consider whether or not to publish the notice in the Canada Gazette. Thus,
a charity could survive an unsuccessful appeal if the Minister could be persuaded not to publish
the notice.

+ [10] The grounds for the revocation of the registration of a charity depend in parton
whether the charity is a "charitable organization" or a "charitable foundation.” Subsection 149.]
(2) of the Incame Tax Act deals specifically with the revocation of the registration of a
charitable organization. The relevant parts of that provision read as foltows:

149.1(2) The Ministet may, in the manner des 149.1(2) Le ministre peut, de la fagon prévue 4
cribed in section 168, revoke the registration ol'article 168, révoquer l'enregistrement d'une oeu
fa charitable organization for any reason desc vre de bienfaisance pour I'un ou l'autre des motif

ribed in subsection 168(1) or where the organi s énumérés au paragraphe 168(1), ou encore si l'o
zation euvre :

https://www.canlii.org/en/ca/fea/doc/2002/2 002fca323/2002fca323.htmi?resultindex=1 30/08/2018




CanLI - 2002 FCA 323 (CanLIl) Page 5 of 39

(a)  carries on a business that is a) soit exerce une activité commerciale qui n'est pas une ac
not a related business of that charit tivité commerciale complémentaire de cet organisme de bien
¥; or faisance;

(b) fails to expend in any taxation year, o b) soit ne dépense pas au cours d'une année d'imp
n charitable activities catried on by it and b osition, pour les activités de bienfaisance qu'elle mé
y way of gifts made by it to qualificd doneene elle-méme ou par des dons 4 des donataires reco
s, amounts the total of which is at least equ nnus, des sommes dont le total est au moins égal au
al to the total of total des montants suivants :

(1) the amount t (i) le montant qui représenterait, 4 son égard pour I'année, la valeur
hat would be the value de I'élément A de l1a formule figurant dans la définition de « contingent d
of A for the year, and es versements » au paragraphe (1) si elle était une fondation de bienfaisa

nce,

(ii) the amount th

at would be the value

of A.1 for the year,

in the definition "disbursement quota” in s (ii) le montant qui représenterait, 4 son égard p
ubsection (1) in respect of the organizationour I'année, la valeur de 1'élément A.1 de cette formu
if it were a charitable foundation. le si elle était une fondation de bienfaisance.

[11] This provision imports the rather complex definition of "disbursement quota" into

the statutory obiigations of charitable organizations. It is not necessary to understand that
definition in detail. It is enough to note that, subject to certain adjustments, it requires a
charitable organization to spend at least 80% of its receipted donations on charitable activities it
carries on itself, and on gifts to qualified donees. Failure to meet that disbursement quota is
grounds for revocation of the charity's registration.

Facts

[12] The appellant was incorporated on March 24, 1976 as a corporation without share
capital under Part II of the Canada Corporations Act, R.5.C. 1970, ¢, 32. Its corporate object is

stated as follows in Part III of its application for Letters Patent (Appeal Book, Volume I, page
21):

To donate emergency medical supplies and ambulances directly to the people of Israel.

[13] When the appellant applied for registration as a charity on July 21, 1976, it

indicated that it proposed to carry on the following activities (Appeal Book, Volume I, page
23)
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To donate cmergency medical supplies and ambulances directly to the people of Istael,
The organisation will aid any disaster areas and poor and disadvantaged people in Israel.

The organisation will appoint a Canadian representative in Israel to look after the implementatt
on of this plan. In order to do so he will be assisted by a committee which now exists in Israel o

f Canadians who presently permanently reside in Israel and who are sympathetic to the aims of t
his organisation.

[14] By letter dated September 9, 1976, the appellant was notified that its application for
registration was accepted effective March 24, 1976 (Appeal Book, Volume I, pages 24-5). The
appellant thus became a "registered charity” as defined in the /ncome Tax Act as it then read.
The letter includes some general information, including the following statement substantially

reflecting what was then the statutory definition of "registered charity” (Appeal Book, Volume
I, page 24):

No part of the income of the organization may be distributed to other charitable organizations; i

ts income must be expended on some charitable project carried on under the direct supervision
and contro! of the organization itself.

[15] The appellant, like all organizations that were registered charities on January 1,
1977, when section 149.1 of the fncome Tax Act came into force, avtomatically fell within the
new statutory definition of "charitable organization" on that date. That was not in itself a
substantial change, because the definition of the new term, "charitable organization", is similar
to the definition of the former term, "registered charity". The appellant continued to be subject
to the requirement that it carry on its charitable activities itself, and the requirement that it could
not make gifts to other organizations, even foreign charities, except "qualified donees”.

[16] What follows is an account of the rather long record of correspondence between the
appeliant and the Minister dealing with a nuinber of issues, including the question of whether
the appellant was carrying on charitable activities itself. Another recurring question was
whether the appcllant was issuing official receipts correctly. At the hearing of this appeal,
counsel for the Minister conceded that the problems relating to official receipts would not by
themselves have justified the revocation of the appellant's registration as a charity. In light of
that concession, counsel for the appellant understood, reasonably in my view, that he was not

required to make any submissions on the question of official receipts. I propose to say no more
about that subject.

Audit of the appellant’s 1983 and 1984 fiscal vears

[17] The appellant was audited by the Minister for its 1983 and 1984 taxation years. Ina
letter to the appellant dated August 14, 1986 relating to that audit (Appeal Book, Volume I,
pages 32-4), the following concerns were raised:

1) ambulz_mces and medical supplies are being purchased and arranged for shipment to Israel
by the American Red Magen David for Israel Inc. on behalf of the Organization; and
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2)  funds collected for the construction of a blood analysis centre are transferred to Magen Da
vid Adom in Israel.

[18] In response to the concerns raised in the August 14, 1986 letter, the appellant sent a

letter to the Minister dated August 25, 1986 (Appeal Book, Volume I, pages 35-6). That letter
reads in part as follows:

This organization [the appellant] devotes its' [sic] resources primarily to the people of the State
of Israel through services which are rendered of a medical emergency nature. The funds, genera
lly, are not used for current operating budgets, but are expended to acquire goods, services, and

equipment to be used in a manner identical to many of the services rendered by the Internationa
| Red Cross.

In particular, supplies, such as blood packs, emergency two-way radios, and ambulances are su

pplied on a regular basis, With regard to the ambulances, these mobile units must meet the unifi
ed specifications established by the Red Cross in Israel, Currently, the only company manufactu
ring the ambulance to these specifications is General Motors in the United States. For this reaso
n, whenever an ambulance is acquired by the Canadian organization, funds are disbursed to the

Amgerican sister organization to be used to acquire ambulances in conjunction with their own pu
rchase order. We belicve, that if there is a technical significance to this, we coutd arrange to pur
chase the ambulances directly from General Motors in the United States. It should be noted that

the ambulances acquired by the Canadian organization bears the name of the Canadian organiza
tion and can always be so identificd,

Recently, the organization made a commitment to build part of a blood refraction centre in Israe
I, in conjunction with a major project financed by various sister organizations in the world. As t
he Canadian undertaking represents only a small part of this project, it is virtually impossible fo
r the Canadian organization to contract separately for its' [sic] undertaking and alternatively ith
ad no choice but to disburse these funds to a central organization who would undertake to contr
act the entire project into a single plan for construction and erection.

The Canadian organization does not make contributions to other organizations for their general
use, but instead, funds specific medical projects, and all disbursements in that regard are made s
pecifically for an identifiable medical activity.

[19] This response apparently led to consideration of an internal staff memorandum
dated December 11, 1985 (Appeal Book, Volume I, pages 39-40) which sets out what I will
refer to as the "charitable goods policy”. It reads as follows (emphasis added):

RE: Transfer of Goods and Services to Non-Qualified Donees

Section 149.1 of the Income Tax Act allows a registered charity to operate in two different way
s: other [sic| by devoting its resources to charitable activities carried on by itself and/ot by gifti
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ng to qualified donces. The inference sometimes drawn from this is that therefore gifts or other
transfers to non-qualified donees can never be made by registered charities.

Such, of course is not the case. Gifls - and other transfers of goods and services - are often mad

e by registered charities to non-qualified donees in completc compliance with the Act, Scholars

hips to students, assistance to he needy, salaries for the charity's employees, and payments for g
oods received are all examples of transfers of resources to non-qualified donees which are quite
legitimate. They arc transfers made in furtherance of charitable purposes and. more importantly,
the expenditures are, themselves, evidence of charitable activities. The issue therefore, when det
ermining whether a particular expenditure, activity or practice can be viewed as a charitable acti
vity catried on by the activity [sic] or an inappropriate expenditure, depending on the nature of t

he transfer (i.e. cash, goods, serviges), who the recipient is and on the control exercised by the ¢
harity in the particular case at hand.

Where the recipient is an employee or agent of the charity who is obliged under the terms of ac

ontract to use the resources that are transferred in the manner stipulated by the charity, objectio
ns should not be raised.

Equally acceptable are transfers of goods and sctvices that are direcied to a particular use by the
very nature of the goods and serviges so transferred. Examples of such transfers include:

transfers, by a research organization, of books and scientific reports to anyone intereste
d (including foreign governments, libraries, schools, etc.),

transfers of books - on a subject of particular interest to an educational charity - to publ
ic librarjes in major cities all over the wotld,

- transfers of medical supplies to a refugee camp,
transfers of food, blankets, etc. to a charity coping with a natural disaster,
transfers of drugs, medical equipment, etc. to poorly equipped hospitals,

transfers of personnel to schools or hospitals (on loan).

https.//www.canlii.org/en/ca/fea/doc/2002/2002fca323/2002fca323 html resultindex=1 30/08/2018
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There will, of course, be suspicious transfers which will require obtaining as much information
as possible to avoid approving sham transactions. Since the issue is really one of interpretation

of the facts in a particular case and not a "policy" issue, it is impossible to give precise guidelin
es to cover all situations.

However, some general comments, in addition to the examples given above, can be made. An a
pplicant, whose only activity is to support (especially by cash) another organisation, could be vi
ewed with suspicion. Generally, gifts of cash to another organization would indicate that the ap

plicant was not operating within the requircments of the Act. Gifts of cash to an individual woul
d less likely give rise to such concerns, in that individuals, unlike organizations, can themselves
be objects of charity whose needs van [sic] be alleviated by cash. For example, giving money to
poor person [sic] will relieve their poverty, but giving money to an organization acting on behal
f of poor people will not directly relieve their poverty (assuming there 1s no agency relationshi

p). Of course there are exceptions, such as the funding of individual (independent) missionaries
(refer Staff memorandum IL 1.f).

Transfers of goods or services can more easily be viewed as charitable activities per se. The ira
nsfer of a piece of equipment that is meant to be used only for charitable purposes to an organiz
ation that wil] clearly use it for such purposes is likely to be a charitable activity. The examples
given earlier would be applicable here.

However, a gift of cash to such an organization merely on the basis of an understanding or assu

mption that the money will be used for charitable activities would likely be in contravention of t
he Act. There may be applicants or charities who cannot or will not accept such a distinction, an
d will argue that if a gift of goods or services is charitable, then so is a gift of cash. Our respons

e should be that the transfer is only acceptable where it can reasonably be viewed as a direct cha
ritable activity itself. In many instances (tough [sic] not all) a transfer of cash will only indirect!
y promote a charitable purpose whereas a transfer of goods or services will mote [sic] often dire
ctly accomplish a charitable purpose.

Aside from being in keeping with the wording of the Act, this approach allows us some flexibili
ty. We can thus avoid having to take the rigid position that either all gifts to non-qualified done

es are never acceptable, or that all such gifts ate acceptable if they somehow eventually serve a
charitable purpose.

Finally, it should be noted that our determination should not be influenced by whether or not th
e non-qualified donee is a Canadian or foreign entity. Where the transfer is to a foreign non-qua
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lified donee who is an agent of the charity or who is a partner of a joint venture, or involves cap
ital property, reference should be made to Staff Memo IIL.1.c.

(20} In reply to the August 25, 1986 letter from the appellant, the Minister sent the
appellant a letter dated October 22, 1986 (Appeal Book, Volume I, pages 41-3), which contains
these comments about the ambulances (at page 42

... it 18 my opinion that the Organization does not maintain direction, control and supervision ov '
er the equipment it transfers to Israel and that the Magen David Adom for Israel does not act as

an agent for the Organization. Furthermore the title of ownership of some of the equipment suc

h as the ambulances is transferred to the Magen David Adom for Israel. The gifting or lending o
fagsets by one entity to another entity to be used by the latter entity in the conduct of its own ch
aritable activities does not constitute a charitable activity on the part of the first entity. Therefor
e, it appears that the Organization is not devoting all of its resources to charitable activities carri :
ed on by itself as required under subparagraph 149.1(1)}(b)(1) of the Act.

[21] The same letter also indicates that the Minister did not consider the appeliant's
funding of the construction of the blood refraction centre to consiitute a charitable activity
carried on by the appellant itself. The letter invited a response by a certain date, failing which
revocation proceedings would be considered. The appellant replied as follows by letter dated
October 30, 1986 (Appeal Book, Volume I, pages 44-5):

... The relationship of this organization to the one in Israel is analogous to the relationship betw
een the Canadian Red Cross and the International Red Cross.

The English translation of Magen David Adom is the Red Shield of David similar to the Red Cr
oss ot the Red Crescent for the Arabic countries. As the Canadian Red Cross supplies aid throu
ghout the world through its' [sic] international organization, the Canadian Magen David Adom f
or [srael provides medical and emergency assistance through the Israeli organization.

We, therefore, believe that our problem does not rest with the nature of our activity but instead
with the technical agreements between our organization and our sister organization in Israel, wh
ich apparently does not conform to Canadian regulations.

We have discusscd this problem with Mr. Rainville of your department and we have informed h
im firstly that ambulances are now being purchased, and will be purchased in the future directly

from the manufacturer. We understand from him that his would be acceptable to your departme
nt.
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With regard to the disbursement of funds, we are in the process of creating an agency relationsh
ip, to be covered by an agency agreement with the Israeli Red Shield. However, there is a need t
0 obtain approval of the Board of Dircctors of both organizations which are half the world apart
and this will take some time, We are therefore requesting a delay of sixty (60) days beyond the
December 12" deadline which you have imposed.

We shall forward to Mr. Rainville a draft of the agreement for his review and approval as soon
as it is available and prior to any official endorsement of such agreement,

[22] This response was apparently deemed satisfactory as far as the ambulances were
concerned. It appears that the Minister accepted that the charitable goods policy applied to the
appellant's provision of ambulances to Magen David Adom in Israel (MDA). I reach that
conclusion because of the following comments in a letter dated October 19, 1987 from the
Minister to the appellant (Appeal Book, Volume I, pages 47-9, at page 47) (emphasis added):

The Canadian Magen David Adom for Israel (hereinafter referred to as the "Organization™) pro
poses to purchase ambulances and medical supplies directly from the manufacture [sic] and the
n transfer the items to Magen David Adom in Israel. If such an arrangement is put into place the
resources used to acquire the items will be considered devotion of resources to charitable activit
ies carried on by the Organization itself provided it can support the use of the funds with approp
riate documentation such as vouchers indicating the use of the funds.

23] However, the Minister was not satisfied with the appellant's response to the issue of
the blood refraction centre. In the October 19, 1987 letter, the Minister advised the appellant as
follows (Appeal Book, Volume I, pages 47-9, at page 48).

24) 2) Blood Refraction Center

25)

The Organization proposes to create an agency relationship to be covered by an agency agreem
ent between it and the Israeli Red Shield. Before I can comment any further on this subject, a co
py of the agreement should be submitted for my review, however I wish to remind you {sic] the
following guidelines when establishing an agency agreement. To satisfy the requirement that a
charity devotes its resources to charitable activities carried on by itself, funds transferred to ana
gent must be expended strictly in furtherance of the charity's own purposes. A satisfactory agen
cy relationship does not exist where funds are supplied by a charity simply to fund projects of a
nother organization. Furthermore, in carrying out its activities through an agent, a charity must
ensure that the following conditions concerning expenditure of its funds are fulfilled:

(a)  the charity must maintain direction, contro] and supervision over the application of its fu
nds by the agent; '
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(b)  the charity's funds must remain apart from those of its agent so that the charity's role in a
ny particular project or endeavour is separately identifiable as its own charitable activity;

(¢} the financial statements submitted in support of the charity's annual information returns
must include a detailed breakdown of expenditures made in respect of the charitable activities p
erformed on behalf of the charity by its agent; and

(dy  adequate books and records must be kept by the charity and its agent to substantiate com
pliance with the conditions outlined above.

Direction, control and supervision over the application of the funds by the agent include the con
cept of accountability by the agent to the principal. In turn, the principal must be able to accoun
t how the funds were spent on its behalf by the agent. The records in support of these disbursem
ents must be maintained at the principal's address mn Canada.

Amongst other possible arrangements where a registered charity will be constdered carrying on
its own charitablc activities are partnerships and joint ventures.

[24] A letter dated November 17, 1987 from the appellant to the Minister (Appeal Book,
Volume I, pages 50-1) indicates that the blood refraction centre issue soon became moot, or at
least was represented by the appellant as having become moot. In any event, the appellant did
not then enter into a formal agency agreement with MDA, although in its November 17, 1987
letter, it acknowledged the need to do so if a project similar to the blood refraction centre
project were to be undertaken in the future. Again, the Minister appeared to be content with that
response. By letter dated November 24, 1987 (Appeal Book, Volume 1, page 53), the Minister
advised the appellant that the audit for the 1983 and 1984 fiscal years was complete and that the
appellant's status as a registered charity would remain unchanged.

Audit of the appellant's 1987 and 1988 fiscal vears

[25] The appellant was audited again for its 1987 and 1988 fiscal years. The audit report
is dated October 31, 1989 (Appeal Book, Volume I, pages 56-67). For present purposes, the
only finding of note is that the appellant had, as of the end of 1988, a cumulative shortfall in its
disbursement quota of $169,404 (an amount the appellant disputes; its calculation indicated a
shortfall of $140,818). The Minister apparently did not consider the 1988 shortfall to be
sufficiently grave to warrant a notification to revoke the appellant's registration. The matter of
the disbursement quota, however, was followed up in subsequent audits,

Correspondence yelating to special projects
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[26] By letter dated October 5, 1993 (Appeal Book, Volume I, page 76), the appellant
requested the Minister's permission to heip MDA with the purchase of an identification system
in the amount of $84,000 (US) and a new ambulance telecommunication system. That request
led to discussions about the legal requirement that the appellant devote all of its resources to
charitable activities it carries on itself. The following comments were made in a letter to the
appellant from the Minister dated October 21, 1993 (Appeal Book, Volume I, pages 77-9, at
pages 77-8) (emphasis in original):

... A registered charity may not simply act as a conduit to channe! funds to those organizations t
o which a Canadian taxpayer could not directly make a gift and acquire some tax relief, Since th
ere are very few "qualified donees" operating outside of Canada, it is therefore usually necessar

y for a registered charity interested in charitable relief abroad to become directly involved in th
ose foreign charitable activities.

Revenue Canada acknowledges that this is not always practical either because of the registered
charity's own limited financial resources, because of the size of the project or because the charit
y lacks the necessary expertise to operate effectively in a foreign country. Accordingly, Revenu
¢ Canada will consider that a registered charity is involved outside Canada in its own charitable
activities if the charity demonstrates that it has a sufficient amount of responsibility and control
over those activities. A charitable organization is not at liberty to transfer funds unless the recipi
ent is an employee of the charity, an agent of the charity under contract, or a qualified donee.

A registered Canadian charity is expected to maintain the same degree of administrative control

over the use of its resources outside Canada as it would if its activities were conducted in Canad
a.

[27] The letter continues with a detailed list of the elements of an agency agreement that,
if adhered to, would meet the statutory requirements. The appellant followed up with a letter
dated November 30, 1993 (Appeal Book, Volume I, pages 80-1) providing more information

about the two expenditures it wished to have the Minister approve. The letter reads in part as
follows:

We have been requested by MDA, Israel to pay for a new system of telecommunications betwe
en the headquarters and the ambulances. This system consists of approximately 100 Motorola tr
ansceivers which both receive and transmit radio signals. The old radios in the ambulances are

nearly 20 years old and are not functioning efficiently. The main transmitter located in Tel Aviv
will also be replaced at a later date.

As youknow, the dispatching system of ambulances just as it is in Canada is done through radi
o dispatch signals only and is vital for the proper functioning of the ambulance system.
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We trust that your department will accept this one-time expenditure since the radios should be g
ood for at least 10 years.

The second non-medical expense consists of a new identification system. This will enable the a
dministration of the headquarters and the blood centre in Israel to determine which people came
to work, at what time, and how long they worked. It is at the same time a security system as wel
1 as a time study system which permits computerization of payroll.

Each member of MDA, Israel carries a badge with a photograph and an incoded {sic] message o
n a microchip which when inserted into a slot of an uncoder [sic} machine will identify the pers
on as well as make note of the date and time of arrival and upon leaving, identify the time and t
hereby establish the number of hours worked.

It is essential to streamline this particular aspect of the administration of the blood services and
other finctions as the present sysiem of punch cards is unreligble, slow and provides no securit

y. The new system will lead to considerable savings, especially in security staff and accounting
procedures in the years to come.

Again, this is a one-time expense which we believe to be good for anywhere from 10 to 20 year
.

[28] The Minister replied by letter dated March 23, 1994, which reads in patt as follows
(Appeal Book, Volume I, page 86):

Based upon the information provided, your organization may cover the expense incurred for the
telccommunication sysiem for the ambulances as it may be viewed as directly fulfilling your ch
arity's charitable purposes. A charity may transfer certain goods or provide services to another o
rganization in order that those goods and services can be used in the recipient's charitable progr
ams if the goods and services provided can, by their very nature, be used only for a charitable p
urpose. Accordingly, we have determined that the purchase of the identification system is an ad
ministrative expense and, therefore, too indirect to be considered charitable.

[29] The Minister must have been aware at this time that there was no formal agency
agrecment between the appellant and MDA with respect to the ambulances, and that the
telecommunication system was purchased for the ambulances. Again, it appears that the basis

for permitting the purchase of the telecommunication system as a charitable activity was the
charitable goods policy described above.
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[30] Shortly thereafter, in September of 1994, MDA appealed to the appellant for
$650,000 (US) (Appeal Book, Volume I, pages 89-90). MDA wished to use $350,000 (US) of
that amount to purchase medical equipment for its first aid stations and ambulances (including
semi-automatic monitors/defibrillators), $100,000 (US) to computerize their new
telecommunication system and $200,000 (US) for "command cars", described as mobile

command posts intended to facilitate disaster response. The appellant apparently put an ora!
request to the Minister.

[31] The Minister notified the appellant by telephone that the purchase of a single
frequency transmitter for the ambulance communication system was approved, but not the
purchase of command cars, because the cost of command cars was considered too remote from
the appellant's charitable purposes (Appeal Book, Volume I, pages 91-3). Again, the charitable
goods policy referred to above was the most likely justification for approving the purchase of

the transmitter as a charitable activity.
Audit of the appellant's 1993 fiscal year
[32] The appellant was again audited by the Minister for its 1993 fiscal year. The audit

report dated January 13, 1995 (Appeal Book, Volume I, page 95-101) includes the following
comments (at pages 97-98):

[B2]  Failure to maintain adeguate books and records.

The charity has transferred funds to Magen David Adom in Israel for the purchase of emergenc
y medical supplies, ambulances and other equipments [sic]. It has also purchased equipments [s
ic] and transferred it to the same organization in Israel. Magen David Adom in Isracl acts as the
agent of the charity in Israel. On the other hand there is no formal agreement between the two p
arties. Sec Paragraph C.3 of this report. [...]

Response

The charity's representative told us that he will try strongly to have a formal agreement with the
organization in Israel but that he can not force them to sign an agreement. He told us that previo
us requests have been made to Magen David Adom in Israel regarding a formal agreement but t
hat the organization does not appear to be interested.

{B.3] 13010 - Incorrect information
The charity has included in its charitable expenditurcs an amount of $113,994 transferred to Ma

gen David Adom in Israel for the purchase of a magnetic card punch system. [...] This amount s
hould have been considered as an administrative expense instead of a charitable expense.
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In a letter dated November 30, 1993, the Charity asked Revenue Canada the [sic] authonzation
to utilize its funds for the purchase of a teleccommunication system and an identification system
(magnetic punch card system) for Magen David Adom in Israel. Revenue Canada has indicated
in its response dated March 23, 1994 that based upon the information provided, the telecommun
ication system may be viewed as directly fulfilling the charity's charitable purposes but that the

purchase of the identification system is an administrative expense and, therefore, too indirect to
be considered charitable,

Response

The charity's representative told us that he was not aware of that letter. He told us that the purch
ase of the magnetic card punch system is nccessary to operate ambulances in Israel. He told us t
hat this expense should be accepted as a charitable expense. He also told us that representations
can be made by the charity to explain the situation if Revenue Canada requires it.

33] The conclusion of the auditor that the purchase of the magnetic card punch system
was not a charitable expense resulted in a shortfall in the appellant's disbursement quota, so that
the cumulative shortfall as of the end of 1993, as calculated by the auditor, was $113,377 (this

was based in part on the auditor's former calculation indicating a cumulative shortfall of
$169,404 as of the end of 1988; see above).

[34] The January 13, 1995 audit report also contains these statements (at page 101):

[C.3]  Charitable activities and expenditures

A review of the activities and expenditures was carried out to compare them to the stated object
ives of the charity. The activitics undertaken arc consistent with those of the stated objectives a
nd are charitable in nature. [...] The expenditures reviewed relate to those expected considering
the activities undertaken and are also considered charitable in nature.

The charity's objective is to donate emergency medical supplics and ambulances directly to the
people of Israel. The charity buys ambulances, spare parts and emergency medical supplics for
Magen David Adom in Israel, which act [sic]as their agent. According to the documentation pro
vided, Magen David Adom in Israel operates more than 600 ambulances and Mobile Intensive
Care Units o respond to emergencies all throughout 1sracl. The charity does not, however, have

an agenicy agreement with Magen David Adom in Israel as mentioned in Paragraph B.2 of this r
eport,

[??5] The January 13, 1995 audit report is important for two reasons. The first is that it
discloses evidence that the appellant apparently paid for an identification system for MDA in
the face of the express disapproval of the Minister. The second is the indication that the auditor
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considered the cxistence of a formal agency relationship to be an aspect of the appellant's
activities with respect to the provision of ambulances to MDA. As noted above, the record

suggests that the Minister had until then accepted the notion that the provision of ambulances to
MDA fell within the charitable goods policy.

[36] By letter dated January 23, 1997 (Appeal Book, Volume I, pages 102-3), the
Minister advised the appellant of the result of the audit, stating its concerns about the lack of an
agency agreement, the unauthorized purchase of the identification system for MDA for
$113,994 and the resulting shortfall in the appellant's disbursement quota. That letter indicated
that if the appellant "addressed these concerns”, its status as a registered charity would not be
affected. The record does not contain any written response to this letter.

Audit of the appellant's 1996 fiscal vear

[37] On June 24, 1997, the Minister instructed an auditor to conduct an audit of the
appellant for its 1996 fiscal year, to follow up on deficiencies identified in the previous audit
and to verify the validity of certain anonymous allegations of wrongdoing by the appellant
{Appeal Book, Volume I, pages 104-5). The audit report dated October 31, 1997 (Appeal Book,
Volume I, pages 106-10) indicates that the auditor noted and apparently accepted the
representations of the appellant that the anonymous allegations were false. However, the auditor
noted that the appellant was still providing emergency medical supplies, ambulances and
related equipment to MDA without having in place a formal agency agreement, and that the
appellant had accumulated further shortfalls in its disbursement quota of $26,931 for the 1995
fiscal year and $141,519 for the 1996 fiscal year.

[38] On April 15, 1998, the Minister scnt the appellant a letter relating to the audit for
the 1996 fiscal year (Appeal Book, Volume I, pages 111-4). That letter states among other
things that the concerns being raised at that time were sufficiently serious to consider revoking
the appellant's registration. The letter raises a number of issues, of which I will mention three.
The first is the absence of an agency agreement between the appellant and MDA, The letter
says the following with respect to that issue (at page 112):

... the Charity transferred funds to Magen David Adom in Israel for the purchase of emergency

medical supplies, ambulances and other equipment, It also purchased equipment and transferred
[sic] to the same organization in Israel. However, there is no formal agency agreement between
the two parties. This deficiency was also identified during our last audit for the fiscal period end
ing August 31, 1993 in our letter dated January 23, 1997. A review of the file has indicated that

the need for and the purpose of the agency relationship was also communicated to you in our let
ter dated October 18, 1987,

[39] The sccond issue is the persistent failure of the appellant to meet its disbursement

quota, with the shortfall of $113,377 as of the end of 1993 being increased by $26,931 in 1995
and a further $141,519 in 1996.
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[40] The third issue is the auditor's discovery that the charity had acquired bullet proof
vests for MDA. On that point the April 15, 1998 letter says this (at page 113):

The objects of the Charity, as filed with the Department, are to donate emergency medical suppl
ies and ambulances directly to the people of Israel. The audit indicated that the Charity was inv

olved in the purchase of 60 bullet proof vests at a cost of $US146.00 each for a total expenditur
e of $US10,249.00. A deposit of $US3,075 was transferred to Hagor Industries Ltd. in Israel, w
ith the balance payable upon receipt of the merchandise by the Magen David Adom in Israel.

Purchasing of bullet proof vests is not considered [...] to be an expenditure on a charitable activi
ty. Accordingly, under paragraph 168(1)(b) of the Act, the minister may give notice to the Char

ity that he proposes to revoke its registration because it fails to comply with the requirements of
this Act for registration as such.

[41] The appellant replied by letter dated April 21, 1998 (Appeal Book, Volume I, pages
115-7, at page 116):

... Conceming an agency agreement, there has been a tacit agreement with Magen David Adom
in Israc] since the inception of the Canadian charity, as evidenced by the use of the Canadian eq
uivalent of the Israeli name. The objective of this charity [sic] to provide medical assistance and
ambulance service to the people of Israel, as does the Canadian Red Cross in many countries w
orldwide. This mission is contained in the by-laws of the charity. We would be interested in you
r advising us specifically of the nature and form of [sic]agency agreement that your department
requires so that we may pursue this matter. It should be noted that this charity does not give fun

ds dircctly to its Israeli counterpart but acquires on its own, medical supplies and ambulances w
hich it provides to the Israeli Red Cross.

Concerning the disbursement quota, this charity has been donating medical supplies and ambula
nces to the Israeli Red Cross since its inception. These donations have qualified for the disburse
ment quotas since 1981, If there has been a change in policy by your department, kindly provid
e me with a the [sic] appropriate interpretation bulletin.

Although the charity has been deficient in the quotas required at the end of 1996, this has been r
ectified in 1997. We are enclosing a copy of the 1997 statistics to illustrate this. We wish to add
that the shortfall in 1995 and 1996 resulted from delays in disbursing funds for charitable purpo

ses in order to safeguard and ensure that the funds disbursed fulfills the intentions of the Canadi
an board of directors.
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You have commented that the purchase of bullet proof vests is not an expenditure of a charitabl
¢ activity, We wish to point out that the ambulances that we supply are required to service arcas
unlike Canada, that are most dangerous, often having to assist people who have been subjected t
o terrorist attacks. To enter into such a scene requires equipment to protect the injured as well a

s the drivers. These vests provide such protection and cannot be separated from the rest of the e
quipment that is included with the ambulances.

The Minister's letter of December 14, 1998 putting revocation in issue

[42] The Minister found the appellant's April 21, 1998 response unsatisfactory, and sent
the appellant 4 letter dated December 14, 1998 (Appeal Book, Volume I, pages 123-8)

explaining why. The discussion about the need for an agency agreement begins as follows (at
pages 124-5).

The Government of Canada's long standing position with respect to Isracli settlements in the Oc
cupied Territories is that it does not recognize permanent control over territories occupied in 19
67 (the Golan Heights, the West Bank, East Jerusalem and the gaza [sic] Strip), and opposes all
unilateral actions intended to predetermine the outcome of negotiations concerning these territo
ries. This includes the establishment of Isracli settlements in the territories and Isracl's unilateral
moves to annex East Jerusalem and the Golan Heights, which Canada regards as being contrary
to intenational law and unhelpful to the peace process. This policy is grounded in Canada's sup
port for the United Nation's Security Councit Resolutions 242, 338 and 478 and in the belief tha
t the Geneva Convention Relative to the Protection of Civilian Persons in the Time of War of A
ugust 12, 1949 (the "Fourth Geneva Convention") is applicable to the Occupied Territories and
imposes certain obligations on Israel, as the ocoupying power.

Resolutions 242 and 338 call for Israeli withdrawal from territories occupied in 1967 in exchan
ge for secure and recognized boundaries. Resolution 478 censures the annexation of East Jerusa
lem by Israel, reaffirms the Fourth Geneva Convention to Jerusalem, and determines that any m
easures taken by Israel and altering the character of Jerusalem are null and void.

Article 49 of the Fourth Geneva Convention (which both Canada and Israel have ratified) provi
des that the "Occupying Power shall not deport or transfer part of its own civilian population int
o the territory it occupies”. Canada has also ratified the 1977 Protocols to the Geneva Conventi

ons. Article 85 of Protocol I makes "the transfer by the Occupying Power of parts of its own civ
ilian population into the territory it occupies” a grave breach of that Protocol.

Consistent with these instruments, and with the position articulated by successive Canadian gov
ernments since 1967, it is the Department's view that providing assistancc to Israeli settlements
in the Occupied Territories, including assistance in establishing and maintaining physical and s
ocial infrastructure clements, serves to encourage and enhance the permanency of settlements a
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nd therefore is contrary to Canada's public policy on this issue. Consequently, it is our position t
hat Canadian organizations that wish to sustain or augment services provided by the institutions

within Israeli scttle ments outside Israel's 1967 bordets are not eligible for registration as chariti
es for Canadian income tax purposes.

Based on the above, a Canadian charity may operate in Israel, other than in the Occupied Territ
ortes under an agency agreement, the requirements for which are explained hereunder....

[43] There follows an explanation of the reason for the requirement of a formal agency
agreement, which essentially repeats the explanation given in previous letters. There 1s also a
detailed list of the kinds of provisions the agency agreement shoutd contain. The agency
discussion concludes with this (at pages 126-7):

Please note that if a Canadian charity operates outside the country without a writien agreement 1
1t the suggested form, it will probably have serious difficulty establishing that a project is charit

able and that it is carrying on its own activities. This could jeopardize the charity's registered sta
tus under the Act.

A charity also has to ensure that its resources are devoted to charitable purposes. Therefore, wh
ere resources the charity is proposing to send outside Canada are of [sic] general nature and cou
Id be used in a wide variety ol non-charitable ways (money, for example, could be used for man
y things, while medicines, such as insulin, are only likely to be used to treat patients), the charit
y must be particularly careful to retain sufficient control to satisfy the requirements of the law.

The more general the nature of the assets, the more structured and formal the arrangements sho
uld be for its distribution or use.

All of the above were explained to you in our letters dated October 22, 1986, October 19, 1987
and October 21, 1993. Despite your subsequent undertakings to comply accordingly per your le
tters dated October 30, 1986 and November 17, 1987, no corrective measures were taken by yo
u to implement the agency requirement. It is noted that our letter of Qctober 21, 1993 went una
nswered, hence it is uncertain of your stance on this matter.

[44] On the question of the disbursement quota, the December 14, 1998 letter says this
(at page 127):

It is understood that the title of ownership in ambulances is transferred to Magen David Adom f
or Israel. The gifting or lending of assets by one entity to another entity to be used by the latter

entity in the conduct of its own charitable activities does not constitute a charitable activity on t
he part of the first entity. Therefore it appears that the organization is not devoting all of its reso
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urces to charitable activities carried on by itself as required under subsection 149.1(6) of the Ac
t. Since the Magen David Adom for Israel is not a qualified donee, the donations fall within the
meaning of gifting to another entity and therefore the amounts so expended do not get included
in the computation of the disbursement quota per subsection 149.1(1) of the Act.

In response to your question, we confirm that there is no change in the policy of the Department
in the calculation of the disbursement quota.

[45] Finally, on the question of the bullet proof vests, the December 14, 1998 letter states
as follows (at page 127):

The object of the Charity as per Letters Patent registered with the Minister of Consumer and Co
rporate Affairs of Canada is "To donate emergency medical supplies and ambulances directly to
the people of Israel." With regards to the bullet proof vests, you claim that "the ambulances that
we supply are required to service areas unlike Canada, that are most dangerous, often having to

assist people who have been subject to terrorist attacks. To enter into such a scene requires equi

pment to protect the injured as well as the drivers." It would therefore be appreciated if you coul
d provide us with at least ten instances of the locations (e.g. streets, towns or cities) where these
ambuiance drivers, while rendering their services, had to encounter terrorist bullets.

In our opinion, the donation of bullet proof vests (which may be used by anyone) are too indirec
t to be considered charitable.

[46] A number of observations may be made about the Minister's December 14, 1998
letter. First, the purported policy thai a Canadian charity cannot operate in the Occupied
Territories had not previously been raised with the appellant. Counsel for the Minister indicated
at the hearing of this appeal that this alleged policy has never been published by Revenue
Canada in any interpretation bulletin or in any other publication made available to the general
public or to registered charities and their advisers. Nor does the record contain any indication

that the position stated in this letter has been authorized by Parliament or the Governor in
Council.

[47] Second, while this is not the first time the appellant had been told that there ought to
be an agency agreement with MDA with respect to the ambulances, it is the first time that the
absence of a formal agency agreement was expressly named as a possible basis for the
revocation of the registration of the appellant as a charity. It is also the first express explanation
of the connection between the absence of an agency agreement and the failure to meet the
disbursement quota. There is no indication in prior andits that any such expenditures were not
included in the disbursement quota. Indeed, given the amount of money that the appellant must
have spent on ambulances since 1976, the only inference that can be drawn from the various
audit reports is that the cost of ambulances had in the past been accepted as qualified
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expenditures. Before this letter, the only expenditures relating to MDA that were identified as
not qualified for the disbursement quota were the cost of the identification system and the cost
of bullet proof vests.

[48] Third, the paragraphs about the bullet proof vests can be read in a number of ways.
It may be a genuine request for further information about the use of the bullet proof vests by the
MDA. More likely it is an expression of the conclusion that the provision of the vests to MDA
is not a permitted charitable activity. | would not quarrel with that conclusion, although would I
note that it is made in conjunction with a purported request for information that ts unduly
sarcastic. In any case, the letter of July 10, 2001, which states the basis for the Minister's |
intention to revoke the appellant's registration as a charity (see the discussion below), makes no !
mention of bullet proof vests. From that I conclude that ultimately the Minister did not rely on :
the appellant's purchase of bullet proof vests as a basis for revocation.

: !
Correspondence and meetings in 1999 L

[49] The appellant responded to the Ministet's letter on January 18, 1999 (Appeal Book,
Volume I, pages 129-30). That letter acknowledges once again that there had been no written
agency agreement during the years under audit, but asserts that all expenditures of the
appellant's funds were under its control because of unwritten understandings between the
appellant and MDA The letter also indicates that the parties had finally entered into a formal
agency agreement. Enclosed with the letter was an agreement dated Januvary 11, 1999,
apparently signed by the appropriate officials of the appellant and MDA, in which the latter
undertakes to act as the appellant's agent in Israel, except in the Occupied Territories, for the
supply of blood and blood plasma, the supply of ambulances, the supply of medical equipment
and the construction of medical facilities. The appellant asked the Minister to review the
agreement, and to meet with them to discuss the remaining issues.

[50] The record includes notes of a meeting on May 17, 1999 between rcpresentatives of
the appellant and officials of the Minister (Appeal Book, Volume I, pages 133-4). The notes
were apparently taken by one of the Minister's officials. It is not clear whether the notes were
made at the meeting or sometime later. In any event, taking the notes at face value, it appears
that the issues referred to in the Minister's December 14, 1998 letter were discussed, The
appellant was also presented with a request, expressed as follows in the notes: "Charity to
provide a list of all the ambulances owned by it and the areas where they are located", It is
common ground that this was intended to be a question about the location of the ambulances
that the appellant had provided to MDA, but there is controversy as to whether the appellant
had agreed at that meeting that it was the owner of the ambulances.

[51] On July 6, 1999, the appellant gave the Minister a list of the 23 ambulances it had
"donated to Israel" (Appeal Book, Volume I, pages 135-6) from 1994 to 1996. Beside the name
of each ambulance was the name of a station. The note beside one ambulance sent to Tsrael in

1996, however, said this: "Given to I.D.F. (14.6.99)" ("L.D.F." refers to the Israeli Defence
Force, which is the Israeli army),

The notification of proposed revocation
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[52] After the appellant sent the July 6, 1999 letter, it heard nothing more from the
Minister for two years, During that period, discussions occurred among the Minister's officials,
and some internal memoranda were prepared (Appeal Book, Volume I, pages 137-45). On July
10, 2001, following the internal communications, the letter of notification which is the subject
of this appeal was sent to the appellant (Appeal Book, Volume I, pages 6-17).

53] Three grounds are stated as justification for the revocation, One relates to alleged
improper receipting practices, which I will ignore. The sccond ground refers to "gifting of
resources to MDA". The third ground relates to activities of the appellant that were said to be in
contravention of Canadian pubtic policy. The discussion about the second and third grounds
indicates that the Minister's real concern was the relationship betwsen the appellant and MDA,
and in particular the appellant's failure to control and monitor the use of ambulances and related

equipment provided to MDA. I will discuss first the argument relating to Canadian public
policy, and then the remaining issues.

Canadian public policy

[54] The portion of the July 10, 2001 notification letter dealing with Canadian public
policy repeats what was said in the December 14, 1998 letter on that subject, and concludes
with the assertion that any activity of a Canadian charity that provides assistance to Israeli
settlements in the Occupied Territories cannot be considered a charitable activity. Under the
heading "CCRA findings" (Appeal Book, Volume I, at pages 12-3), the letter states as follows:

As it [MDA] has unfettered control over the use of its ambulances, nothing prevents MDA from
using the ambulances where it wishes in fulfilling its stated mandate of operating throughout all
of Israel. It should be emphasized that for MDA, "All of Israel" includes the Occupied Territori
es. For instance, on its Internet site at page http.magendavidadom.org/newsflash6.html, MDA s
peaks of its involvement in Arab Jerusalem as well as in Gaza. Furthermore, many of the first ai

d stations it lists at hitp.magendavidadom.org/stations.html are located in the Occupied Territori
€S,

We further note that the aforementioned list compiled by MDA does not indicate where the am
bulance gifted to the Israeli Defense Forces is stationed. But like all the other ambulances, wher
¢ the ambulance is stationed is rather inconsequential given that there is no reason why it could
not be used in the Occupied Territories by the LD.F., or otherwise used for non-charitable purp
oses by its owners, the L.D.F,

As you may note from our guide RC 4106 Registered Charities: Operating Outside Canada, th
¢ CCRA exceptionally allows certain gifts of certain goods to non-qualified donees where it is d
emonstrated that the goods in question (i.c. medical supplies) can only be used by the recipient {
or charitable purposes. However, where the non-qualified donee plans to use those goods inan
on-charitable manner for which the charity had prior knowledge, the gift in question cannot qua
lify as being for a charitable purpose and would thus not be allowed by the Ac? ab initio. On Oct
ober 5, 1994, CAMDI wrote to ask permission to buy a telecommunication system in the amou
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nt of $84,000 to replace MDA's old ambulance communication system. We approved the projec
t on the understanding that the goods would be used exclusively for a charitable purpose. Howe
ver, CAMDI failed to inform us at the time that:

"MAGEN DAVID ADOM in Israel provides all the Emergency Medical Services in times of P
EACE and WAR, The entire High Frequency FM Radio Network of the MDA system is immed
iately available to the Israeli Defense Forces in times of crises.” (emphasis as found on CAMD
T's Internet site) (Copy attached for your convenience)

When CAMDI gifted the communication system and ambulances to MDA or the LD.F., CAMD
I should have known that these resources could be used for non-charitable purposes and purpos

es contrary to stated Canadian government policy. Therefore, these gifts could not be considere

d as charitable expenditures even by application of the aforementioned exception.

[55] This is followed by a paragraph entitled "Basis for revocation” (Appeal Book,
Volume I, at page 13):

Gifts to non-qualified donees are not considered charitable expenditures for the purposes of the
Act. For the most recent fiscal year that was audited, expenditures were made by CAMDI that w
ete claimed to be charitable, but were in fact gifts made to non-qualified donees. Consequently,
CAMDI has not demonstrated that these expenditures were charitable in nature. Moreover, CA

MDI did not unequivocally show that all similar expenditures claimed in prior years were in fac
t charitable expenditures.

[56] The appellant argues that there is no legal foundation for the position of the Minister
that, because of Canadian public policy, the appellant cannot be considered to be carrying out

its charitable objectives to the extent that it or MDA operates in the Occupied Territories. [
agree with that subinission.

[57] The notion that public policy has a role in the determination of charitable status was
recognized by this Court inEverywoman's Health Care Society (1988) v. Canada (Minister of
National Revenue - MMN.R.) (C.A.), [1992] 2 F.C. 52 (C.A.). In that case, the Minister had
refused fo register as a charity an organization that proposed to operate a health care clinic that
would provide abortions. The Minister had argued that a charitable purpose could not be
established if the object of the charity is politically controversial, Décary J.A., speaking for the
Court, disposed of this argument as follows (at paragraphs 14-5, footnotes omitted):

[14]  Itis well established that an organization will not be charitable in law if its activities are
illegal or contrary to public policy. As already noted, it is conceded here that the Society's activi
ties are not illegal; they are contrary neither to criminal law nor to civil or "Anglo-Canadian la
w". But, argues the respondent, in the absence of clear statements of public policy on the issue
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of abortion, the Society's activities cannot be said to accord with public policy; the failure of Pa
rliament to replace the provisions of the Criminal Code that were struck down in the Morgentha
ler decision, leads the respondent to submit that “it cannot be concluded that first trimester abort
ions by choice of the patient, while clearly legal, reflects public policy on abortion.”

{15] 1 have found no support for such an approach in the case law. It is one thing to actin a
way which offends public policy; it is a totally different thing to act in a way which is not reflec
ted in any, adverse or favourable, public policy. An activity simply cannot be held to be contrar
y to public policy where, admittedly, no such policy exists. it would impose an unbearable burd
en on those who apply for charity registration to require that there be a clear public policy favou
ring their activities. As I read the cases, for an activity to be considered as "contrary to public p
olicy”, there must be a definite and somehow officially declared and implemented policy.

(58] I also note the following concern of Tacobucci J., speaking for the majority of the
Supreme Court of Canada in 65302 British Columbia Ltd. v. Canada, 1999 CanLIT 639 (5CCY,
{1999] 3 8.C.R. 804, at paragraph 59:

... public policy arguments ask courts to make difficult determinations with questionable authori

ty. ...

[591 The Minister's public policy argument in this case is based on an interpretation of a
number of United Nations resolutions and conventions, which have consistently been supported
by Canada. However, it is far from clear that these resolutions support the proposition, as the
Minister seems to believe, that a Canadian charitable organization cannot operate in the
Occupied Territories without offending Canadian public policy. I perceive no logic in the
proposition that the provision of emergency medical assistance can be a charitable activity in
downtown Tel Aviv, but not in the Occupied Territories. I would also nofe that it is difficult to
reconcile the existence of such a policy with the Canada-Israel Free Trade Agreement (Canada-
Israel Free Trade Agreement Implementations Act, $.C. 1996, ¢. 33) and related legislation

which, taken together, appear to permit preferential tariff treatment for goods imported to
Canada from the Occupied Territories.

[60] The record in this appeal falls far short of establishing, to paraphrase Décary J.A.,
that there is a "dcfinite and somehow officially declared and implemented policy™ that a
Canadian charitable organization cannot operate in the Occupied Territories. Certainly no such
policy has found expression in any Act of Parliament, in any regulation, or in any publicly
available government document of any kind. I have no doubt that it is open to Parliament, if it
sees fit, to amend the /ncome Tax Aet to preclude Canadian charities from operating in the
Occupied Territories or any other part of the world, or to empower the Governor in Council to
make regulations to that effect. In the absence of such legislation or some equally compelling
public pronouncement, it séems to me that the Minister cannot justify the revocation of the
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registration of the appellant solely on the basis that it or MDA operates in the Occupied
Territories,

[61] In: this case, however, the existence of this supposed public policy was not the only
basis for the proposal to revoke the registration of the appellant as a charity. The Ministet's
fundamental concern, even in the context of the stated public policy, was that the appellant did
not take appropriate steps to ensure that the ambulances and related equipment it provided to

MDA would be used for charitable purposes. [ will therefore go on to consider that ground for
the revocation.

Gifts to MDA relationship between the appellant and MDA

[62] The July 10, 2001 notification letter substantially repeats much of what had been
said to the appellant on other occasions about the need to establish an agency relationship
between the appellant and MDA. There is an explanation of the relevant statutory provisions,
and an explanation of the rationale for the requirement of an agency relationship between the
appellant and MDA. Those explanations are followed by the following paragraphs under the
heading "CCRA findings" (Appeal Book, Volume I, at pages 9-10):

As discussed at the May 17, 1999 meeting, the CCRA had audited the books and records of CA
MDI [the appellant] on a number of occasions [...]. Each audit revealed that CAMDI exercised
ittle or no control over the activities carried on in Israel to which its resources were devoted. In

fact, CAMDI's only function was to raise funds in Canada and to gift its resources to MDA, an
on-qualified donee [...].

Audit evidence, gathered during each of the previous audits shows that CAMDI did not implem
ent an agency relationship between itself and MDA, notwithstanding our express recommendati
on to that effect, or CAMDI's undertakings to that effect. As a result, CAMDI could not prove t
hat an appropriate principal-agent relationship existed between itself and MDA, Tn every tangib
le respect, CAMDI failed to establish that it acted as the principal in conformity with the Act. F

or all intents and purposes, all resources sent to Israel by CAMDI are controlled by non-qualifie
d donees.

As a result of the meeting, it was decided that the CCRA would defer the revocation of CAMD
I's status as a registered charity as long as CAMDI could meet the following conditions:

t establish that it had not gifted its resources to non-qualified donees;

t implement an agency agreement which would allow it to maintain effective direction a
nd actual control over its resources and the programs undertaken on its behalf;
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t carry out exclusively charitable activities;
t not have its activities carried out in the Occupied Territories;
L not have its resources used in the Occupied Territories; and,
t respect all the other requirements of the Act as they pertain to registered charities.
[...]
{63] The letter then refers to the appetlant’s letter of July 6, 1999 and the enclosed list

that indicated that an ambulance had been "given to the LD .F.", and continues with these
statements (at page 10):

... We take special note that this ambulance was gifted to the LD.F. less than 6 months after CA
MDI signed an agency agreement with MDA on January 11, 1999, and less than a month after t
he meeting, We conclude that by gifting its resources to non-qualified donees such as the ILD.F.,
CAMDI did not devote its resources to the pursuit of exclusively charitable purposes.

In addition, I further conclude that if CAMDI's [sic] had directed and controlled its resources as
it could have by virtue of the January 11, 1999 agency agreement, the transfer of the ambulance
to the LD.F. would not have occurred. However, CAMDI chose to simply gift its resources to n
on-qualified donees even after it supposedly put in place the January 11, 1999 agency agreemen
t. Therefore, even after signing the January 11, 1999 agency agreement, CAMD! was not respo

nsible in a direct, effectual, and constant manner over its resources in a manner consistent with t
he Act.

{64] After the above statements, there follows this paragraph entitled "Basis for
revocation” (Appeal Book, Volume 1, at page 10):

Despite the myriad of letters and communications that have ensued since CAMDI [the appellan
t] was registered as a Canadian charity, your letter confirms the results of the fourth audit; name

ly, that CAMDI has continued its practice of simply gifting its resources to non-qualified donee
8.
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[65] That paragraph should be read together with the "Basis for revocation" quoted
above, which I repeat here for ease of reference (Appeal Book, Volume I, at page 13):

Gifts to non-qualified donees are not considered charitable expenditures for the purposes of the
Act. For the most recent fiscal year that was audited, expenditures were made by CAMDI that w
ere claimed to be charitable, but were in fact gifis made to non-qualified donees. Consequently,
CAMDI has not demonstrated that these expenditures were charitable in nature. Moreover, CA

MDT did not unequivocally show that all similar expenditures claimed in prior years were in fac
t charitable expenditures,

[66] As explained earlier, a charitable organization is obliged to carry on its charitable
activities itself. If it does not do so, its registration may be revoked. A charitable organization
that wishes to operate in a location where it has no officers or employees must somehow act
through a person in that location. That obviously could be done by establishing an agency
relationship between the charity and the person. Evidence that such a relationship has been
established by contract, and that the contract has been adhered to, might well be the most
straightforward means of proving to the Minister that a person purporting to carry out the
charitable activities of a charity in a particular location is in fact acting on behalf of the charity.
It is possible that the same result might be achieved by other means. However, a charity that
choses to carry out its activities in a foreign country through an agent or otherwise must be in a

position to establish that any acts that purport to be those of the charity are effectively
authorized, controlled and monitored by the charity.

[67] It should also be said, although the point is obvious, that the Minister is entitled to
investigate whether registered charities are operating in accordance with the applicable
provisions of the Income Tux Act. The Minister is entitled to insist on credible evidence that the

activities of a charitable organization arc, in fact and law, activities being carried on by the
chatitable organization itself.

[68] The appellant argues that the existence of an agency relationship is not always
essential, and in particular it is not essential in this case. The appellant argues that the Minister
has in the past accepted that the 1985 charitable goods policy applies, and that policy should
continue to apply. It follows, according to the appellant's argument, that the appellant fulfilled
its charitable objectives merely by donating ambulances and related equiptment to MDA, If that

is so, then it would also follow that the appellant would have had no continuing obligation to
control or monitor MDA's use of the donated goods.

[69] A preliminary question is whether the Minister, having taken the position in the past
that the provision of ambulances and related equipment to MDA was within the charitable
goods policy, must continue to take that position. In my view, the Minister is under no such
obligation. The Minister's obligation is to interpret the relevant provisions of the fncome Tax
et and to determinc how those provisions should be administered in each case, while ensuring
that the affected person is given the appropriate degree of procedural fairness. The Minister
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does not breach any legal obligation merely by considering afresh the application of the
relevant statutory provisions, even if the Act is applied less generously as a result.

[70] A second preliminary question is whether the charitable goods policy is valid, in the
sense of being well founded in law. The answer is not clear. However, as the point was not
argued, I am prepared to assume, without deciding, that a legal justification could be found for
the policy. Given that assumption, the issue is whether the Minister erred in finding that the

charitable goods policy does not apply to the appellant's provision of ambulances and related
equipment to MDA,

[71] The application of the charitable goods policy requires the Minister to accept that
even if the appellant gave ambulances and related equipment unconditionally to MDA, the
Minister could reasonably expect MDA to use such goods solely for charitable purposes. Such a
reasonable expectation would have to be based on evidence as to the status and activities of
MDA. In that regard, the appellant has relied upon its repeated assertions that MDA is like the

Red Cross except that it operates primarily in [srael, and thus implicitly is an organization with
solely charitable purposes.

[72] The record discloses little evidence to support those assertions. The documentation
relating to the Minister's audit of the appellant for 1987 and 1988 includes a page that purports
to contain general information about MDA (Appeal Book, Volume IV, page 156). The source

of that document is apparently the appellant itself, although it is not clear when, why or by
whom it was written. The document reads as follows:

11 GOOD REASONS WHY YOU SHOULD SUPPORT MAGEN DAVID AD
OM

I  MAGEN DAVID ADOM is the SECOND LINE OF DEFENSE in Israel and provides all t
he Emergency Medical Services in times of PEACE and WAR. The entire High Frequency FM

Radio Network of the MDA system is immediately available to the Israel Defense Forces in tim
es of crisis.

2 MAGEN DAVID ADOM has now completed its new 16 million dollar National Blood Ba
nk Centre in Ramat Gan which will provide all the BLOOD PLASMA SERVICES for the Israe
1 Defense Forces and all the hospitals of Tsrael.

3 MAGEN DAVID ADOM has a CARDIAC SURVIVAL SYSTEM with a fleet of Mobile
Intensive Care Units equipped with two-way telemetry communication that operates immediatel
y between the emergency vehicle and the receiving hospital.
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4  MAGEN DAVID ADOM cooperates with all the hospitals and clinics throughout Israel an
d has instituted an Emergency Premature and High Risk Infant Ambulance Service together wit
h Hadassah Hospital at Mt. Scopus.

5 MAGEN DAVID ADOM has an ongoing program for Emergency Lifesaving Training for

all civil employees including postmen, policemen, firemen, tour guides, teachers and civilian gu
ards.

6 MAGEN DAVID ADOM has built and maintains 63 MDA First Aid Stations throughout a
Il of Isracl which are on alert every minute of the day, cvery day of the ycar. Auxiliary services
are maintained with Ambulances at all the critical border kibbutzim.,

7  MAGEN DAVID ADOM is recognized as the "Qutstanding Volunteer Organization of Ist
ael" and has helped other Red Cross Service organizations in Europe and Africa. MAGEN DA

VID ADOM, even after forty years, is not recognized by the family of International Red Cross
Sacieties.

8 MAGEN DAVID ADOM is celebrating atmost 60 years of dedicated efforts on hehalf of t

he People of Isracl - Christians, Moslems and Jews. It was actually established 17 years before t
he birth of the State of Israel.

9  MAGEN DAVID ADOM provides a nationwide program of Youth Activities, with empha

sis on First Aid instruction. Young people are trained to help in times of disaster and to adminis
ter rescuc services in their own schools and communities.

10 MAGEN DAVID ADOM maintains 2 modern Ambulance fleet of 650 lifesaving vehicle

s that stand ready throughout all of Israel. They are replaced at the rate of 80 vehicles per year a
s they become inoperable.

11 MAGEN DAVID ADOM receives no allocation of funds from the United Israel. Appeal
MAGEN DAVID ADOM must depend upon support from contributions from their own local f
undraising and from friends, volunteers and Chapters throughout the world.

[73] This document may provide some basis for the representations of the appellant that
MDA bears some resemblance to the Red Cross. However, it also discloses facts that make
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such a comparison somewhat questionablc. For example, the statement in item 7 to the effect
that MDA "is not recognized by the family of International Red Cross Societies" calls for some
explanation, although it must also be noted that the material does not disclose the significance,
if any, of such non-recognition. Similarly, if there is cooperation between the MDA and the
Israeli Defence Force with respect to the use of MDA's communication facility as suggested in

item 1, questions might fairly be raised as to whether and to what extent MDA is involved in
Israeli military operations.

(74] I am unable to find in the record evidence to support a reasonable expectation that
the ambulances and related equipment provided to MDA by the appellant were used by the
MDA only for charitable purposes. I conclude therefore that the Minister did not err in finding
that the 1985 charitable goods policy does not, apply to the ambulances and related goods the
appellant provided to MDA. It follows that the Minister was entitled to insist on evidence that
MDA's use of the donated goods in Israel is subject to an appropriate agency agreement, or at
least alternative arrangements that are capable of demonstrating that MDA's use of those goods
amounted to the carrying on by the appellant of its charitable activities.

(75] The appellant argues that although there is no written agreement, there is and
always has been an agency relationship between the appellant and MDA, and that in any event
that relationship has now been reduced to writing and so the requirement for a written agency
agreement, if it exists, has been met. I am of the view that these arguments must fail. There is
no evidence in the record that therc was cver an agency relationship between the appellant and
MDA except the appellant’s bare assertions to that effect. Nor is there any evidence that the
appellant took any steps to control or monitor the use by MDA of ambulances and related
equipment that it provided to MDA.

(76] I do not ignore the fact that a document signed in 1999 was presented as evidence of
an agency agreement, but that document is not capable of establishing the existence of an
agency relationship prior to its execution. Also, the correspondence submitted with that
document, far from suggesting that the appellant intended to adhere to the agency agreement,
indicated that it was simply awaiting the Minister's review of the agreement.

(77 For the foregoing reasons, the revocation of the appellant's registration as a charity
is justified. That would be sufficient to dismiss this appeal, except for the argument of the
appellant that the process leading to the July 10, 2001 notification letter was fatally flawed by a
breach of the requirement of procedural fairness. I will deal with that argument below.

Fairness of the process

(78] The appellant argues that the Minister's decision to issue the July 10, 2001
notification letter should be quashed because it was reached on the basis of evidence of which
the appellant had no notice and upon which it had no opportunity to comment. The undisclosed
material falls into two categories, the audit reports and the intemal memoranda prepared in the
two year period between the appellant's last submission in July of 1999 and the date of the
notification letter, July 10, 2001,
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{79] There is nothing of substance in any of the audit reports that was not disclosed to
the appellant well in advance of the notification letter. Therefore, the Minister did not act
unfairty in failing to disclose the audit reports.

[80j Material in the internal memoranda indicates that the Minister may have taken into

account three factual allegations upon which the appellant claims it should have had an
opportunity to comment.

[81] One factual allegation was thiat the MDA operates or may operate in the Occupied
Territories. That information was apparently based on news stories and material the Minister
found on the internet. Generally, it would be an error for the Minister to base the revocation of a
charity on information from news reports and frorm the internet without giving the appellant an
opportunity to refute the information or at least comment on it. However, in this case the error
is of no consequence. The Minister believed that the location of MDA's activities was relevant
because of the supposed Canadian public policy refating to MDA's activities in the Occupied
Territories. For the reasons stated above, that ground of revocation is ill founded. However, it 1s
not the only ground for the revocation notice, and the other grounds are not based in any way
upon the location of MDA's activities. In these circumstances, the Minister's failure to elicit
better facts about the location of MDA's opcrations was not an error that should vitiate the
decision to issuc the notification letter.

[82] The second factual allegation was that MDA shares its ambulance communication
system with the Israeli Defence Force, In one of the internal memoranda, this was cited as
support for the conclusion that the charitable goods policy does not or should not apply to the
appellant's provision of ambulances and related equipment to MDA, In the July 10, 2001
nofification letter, it was cited as an indication that MDA's activities may not be exclusively
charitable. In my view, the appellant cannot complain that it was unaware that the Minister had
this information, because the information is found in a document it had previously provided to

the Minister (refer to the document quoted above entitled "11 Good Reasons Why You Should
Support Magen David Adom").

[83] The third factual allegation was that in 1996 the appellant had given an ambulance
to MDA which MDA gave to the Israeli Defence Force on June 14, 1999. That allegation was
based on material provided by the appellant itself in its July 6, 1999 letter to the Minister. The
Minister's interpretation of that information was reasonable. In my view, the Minister was under
no obligation to ask the appellant to provide further particulars.

{841 The record is clear that the proposal to revoke the appellant's registration was based
fundamentally on the absence of evidence demonstrating that the appellant maintained control
ovet the use ol ambulances and related equipment it provided to MDA, despite being advised
many times since 1997 that it was required to do so. The appellant did not satisfy the Minister
on this point because it could not do so. The fact is that the appellant exercised no control over
MDA's activities, Therefore, even if the factual allegations referred to above had been disclosed

in advance to the appellant and refuted, the revocation of the appellant's registration would still
be justified.
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[85] The appellant also argues that the provisions of the Income Tax et relating to the
process for revoking the registration of charities contravenes subsection 2(e) of the Canadian
Bill of Rights, R.8.C. 1985, Appendix III. That argument must be rejected for the same reasons

as it was rejected in The Canadian Committee Jor the Tel Aviv Foundation v. Her Majesty the
Queen, 2002 FCA 72 (CankLil), 2002 D.T.C. 6843,

Conclusion

[86] For the foregoing reasons, this appeal should be dismissed with costs.

"K. Sharlow™"
JA.

“T agree

Gilles Létourneau J.A.Y

ROTHSTEIN J.A. (Dissenting)

INTRODUCTION

[87] I'have read the reasons of Sharlow J.A. in this appeal but I am respectfully not in
agreement with her conclusion to dismiss the appeal. In my opinion, the Minister's decision is
flawed for two reasons. One is that it was based on irrelevant considcrations. It is not for the
Court to speculate as to what decision the Minister would have come to, had he taken account
only of relevant considerations. In these circumstances, the appropriate remedy is to quash the

Minister's decision and remit the matter for redetermination based solely on relevant
considerations.

[38] The second reason for considering the Minister's decision flawed is that the
proceedings taken have been tainted by breaches of procedural fairness. Where a result is
inevitable, breaches of procedural fairness may not require that a decision be quashed. See
Mobil Oil Canada Ltd. v. Canada-Newfoundiand Offshore Petroleum Board, 1994 CanLil 114
{3CC), [1994] 1 S.C.R. 202 at paragraph 52. However, in all other circumstances, where there
is a failure of procedural fairness, quashing the decision is the necessary result. See Cardinal v.
Director of Kent Institution, 1985 CanLII 23 (SCC), {1985] 2 S.C.R. 643 at 660-661. The
decision under appeal in this case is discretionary. It is not incvitable that the Minister would
exercise his discretion to revoke the appellant's registration had breaches of procedural fairness
not occurred. The appropriate result is to quash the Minister's decision and remit the matter for
redetermination in accordance with the requirements of procedural fairness.
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IRRELEVANT CONSIDERATIONS

[89] The provision in the fncome Tax Act under which the Minister acted to give notice
of revocation of the appellant's charitable registration was paragraph 168(1)(b).

168. (1) Where a registered charity ~ 168. (1) Le ministre peut, par lettre recommandée, aviser

[...] un organisme de bienfaisance enregistré [...]de son intent
ion de révoquer Venregistrement lorsque l'organisme de

(b) ceases to comply with the requirembienfaisance enregistré

ents of this Act for its registration as s

uch, [..]

[...] b) cesse de se conformer aux exigences de la présente loi

relatives 4 son enregistrement comme telle;
the Minister may, by registered mail, g

ive notice to the registcred charity [...] [...]
that the Minister proposes to revoke its
registration.

[90] There is no doubt that the provision confers a discretionary power on the Minister
and that the Minister has exercised that discretion in the past, not to order revocation of a
charity's registration, even though the Minister had been of the opinion that there had been
failure by the charity to comply with the requirements of the Act.

[91] Where a discretionary decision, made pursuant to a statutory authority, is based
upon irrelevant considerations, intervention by the Court will be justified. See Maple Lodge
Farms Lid. v. Canada, 1982 CanlLJ[ 24 (SCC), [1982] 2 S.C.R. 2 at 7-8 per McIntyre J.

[92] In his letter of July 10, 2001, to the appellant, the Minister gave three reasons for his
proposal to revoke the appellant’s charitable registration:

1. the gifting of resources by the appellant, Canadian Magen David Adom for Israel
(CAMDI), to Magen David Adom (MDA);

2. CAMDI's activities in contravention of Canadian public policy - namely, operations in
the Occupied Territories; and

3. improper receipting practices.

193] I agree with Sharlow J.A. that the improper receipting practices must be ignored, At
the hearing of this appeal, counsel for the Minister, in an effort to expedite proceedings,
interrupted the argument of counsel for the appellant to state that the receipting issue would not
have resulted in revocation. As a result, counsel for the appellant was instructed by the Court

that no fxlmh‘er argument was required on the point. Therefore, the receipting practices issue is
necessarily ignored for purposes of this appeal.
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[94] I also agree with Sharlow J.A.'s finding that there is no Canadian public policy
expressed in any Act of Parliament, Regulation or in any publicly available government
document that a Canadian charitable organization cannot operate in the Occupied Territories.
This public policy issue, raised in the July 10, 2001 revocation letter, is without legal
foundation and should not have been considered as a basis for giving notice of revocation of the
appellant's charitable registration.

[95] That, then, leaves only the issue of the gifting of resources to MDA. For purposes of
this discussion, I will ignore the January 11, 1999 agency agreement between the appellant and
MDA which might be a complete answer to the gifting issue, and the charitable goods policy
which, apparently, was the basis, in earlier years, for the Minister not requiring an agency
agreement because ambulances were considered obviously charitable whether received by a
qualified donee or not. I will proceed on the basis that the gifting of resources by CAMDI to
MDA, as a non-qualified donee, is a valid basis to revoke CAMDI's registration. Even
accepting this position, it is by no means obvious that the Minister would have exercised his
discretion to revoke, had the gifling issue been the only basis for revocation. Rather, it was the
cumulative effect of all three issues, improper receipting which must be ignored, Canadian
public policy which is without legal foundation, and gifting which is a valid basis, that led to
the Minister's decision.

[96] The July 10, 2001 letter, after elaborating on each of these three concerns of the
Minister, states;

Consequently, I wish to advise that for the reasons outlined above and pursuant to the authority
granted to the Minister in subsection 168(1)(b) of the Act and delegated me by the Minister, I
propose to revoke the registration of CAMDI.

[97] The words "[...] for the reasons outlined above[...]" preclude me from distinguishing
any one of the reasons as an independent ground for the Minister exercising his discretion to
revoke. These words indicate that it is the cumulative effect of the three concerns mentioned
that caused the Minister to reach his decision. In such circumstances, it is not for the Court to
speculate as to whether the Minister would have decided to revoke, had he considered only the
single relevant ground of the three to which he referred.

[98] As Sharlow J.A. has pointed out, the gifting issue was the subject of correspondence
between the Minister and the appellant as far back as 1986, For in excess of a decade, it appears
it was not of sufficient concern to the Minister to cause him to take revocation steps. If the
gifting issue alone was sufficient to cause the Minister, on July 10, 2001, to exercise his
discretion to revoke, it raises the obvious question as to why such revocation did not oceur at an
earlier date. There may be explanations. However, the long delay is evidence that the Minister
did not consider the gifting issue, of itself, to be so serious as {o warrant revocation.

[99] In addition, the Minister himself appears to have treated the gifting issue as
mexiricably linked with the public policy issue. This is evidenced by the December 14, 1998,
letter from the Minister to the appellant, which put revocation in issue and which linked the
gifting issue (or the appellant, as a Canadian charity, not having an agency agreement with the
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Isracli charity, MDA) with operations of a Canadian charity in the Occupied Tertitories,
contrary to alleged Canadian public policy:

Based on the above, a Canadian charity may operate in Israel, other than in the Occupied
Territories under an agency agreement, the requirements for which are explained hereunder:

L]

[100]  Insummary, the record indicates that the Minister did not consider the gifting issue as
an independent ground for revocation because:

1. the revocation letter treats all three reasons cited cumulatively to justify revocation; and

2. the gifting issue itself was linked by the Minister to the invalid and, therefore, irrclevant
public policy issue.

[101]  Forthese reasons, I am unable to agree with Sharlow J.A. that the appeal should be
dismissed on the basis that the gifting issue alone was sufficient to justify revocation. Under
that approach, the Court effectively substitutes its discretion for that of the Minister. It is not for
the Court to exercise that discretion. In this respect, I would reiterate that the gifting issue was

outstanding for some 15 years, suggesting that this single issue, in itself, was not of pressing
importance to the Minister.

[102]  Ithink Morden J.A. (as he then was) explained the appropriate approach in a case

such as this in DiNardo v. Ontario (Liquor Licence Board) (1974), 1974 CanLIl 703 (ON 8C),
5 0.R. (2d) 124 at 132-133:

In the result, with respect to the November 30, 1973 decision, I have found that one of the
reasons was bascd on an extrancous consideration, one either reflects an extraneous
consideration or alternatively lacks any evidence in support of it and the third is relevant and
there is some evidence on which it could be found. Can the decision stand? In my view it
cannot. In coming to the decision that it did, the Board appears to rely upon the cumulative
effect of the three findings. It has not based its decision on each of these findings considered
alternatively. In the face of this, it is not for me to speculate on what the Board would have
done if it had considered whether or not to base its deciston on the one finding which I have
held cannot be successfully challenged. In these circumstances, the decision itself must be set

aside. In support of this reasoning I would refer to Sadler v. Sheffield Corporation, [1924] 1 Ch.
483 at pp. 504-5,

T would adopt these reasons as my own. Accordingly, T would quash the July 10, 2001, notice
of revocation.

BREACH OF PROCEDURAL FAIRNESS

[103]  Inany event, the Minister's decision should be quashed on the grounds that the
Minister denied the appellant procedural fairness. In particular, in my view, the Minister relied
on "evidence" without giving the appellant the opportunity to be heard in relation to that
evidence, An internal memorandum in the Minister's Department, dated March 28, 2002, the
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last document on the record before the July 10, 2001 notice of revocation, refers to evidence
gleaned from CBC news reports and other unnamed sources. This evidence related to the use of
ambulances in the Occupied Territories and the use of ambulances in the transportation of
armed personnel, ammunition and other Armed Forces activities. In my view, both of these
"facts" are prejudicial to the appellant and the appellant should have been granted an
opportunity to address them. See, for example, Renaissance International v. Minister of

National Revenue, 1982 CanL112974 (FCA), [1983] 1 F.C. 860 at 868-871 per Heald J.A.
(C.A).

[104]  Indeced, Sharlow J.A. accepts that it would be an error for the Minister to act on
information from news reports without giving the appellant an opportunity to comment.
However, she says the error here is of no consequence because the gifing issue, which she says
is a valid basis for revocation, was not based upon activities in the Occupied Territories. For the
reasons I have given, I believe the gifting issue and the operation in the Occupied Territories
issue were linked by the Minister. Therefore, it cannot be said that not giving the appellant the
opportunity to comment on the matter of operations in the Occupied Territories had no

consequences. This was a breach of procedural fairness that must result in the quashing of the
decision to revoke.

CONCLUSION

[105]  Itisimportant to be clear thai this appeal is about the exercise of discretionary power
by the Minister of National Revenue to revoke charitable status because a charity allegedly
ceases to comply with technical requirements of the /ncome Tux Act. Thete is no suggestion
here of any other type of impropriety by the appellant.

[106]  The focus in an appeal from a discretionary decision is on the actions of the decision-
maker. In my opinion, the Minister exercised his discretion to revoke, taking into account
irrelevant considerations and, in the course of reaching his decision, denied the appellant
procedural fairness. For these reasons, I would allow the appeal, quash the decision to give
notice of revocation as set out in the leitér of July 10, 2001 from the Minister to the appellant,
and remit the matter to the Minister for redetermination based solely on relevant grounds and in
accordance with the requiremenis of procedural fairness.

"Marshall Rothstein”

JA.
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ITR APPENDIX A

Jewish National Fund of Canada (Keren Kayemeth Le'lsrael) Inc. /
Fonds National Juif du Canada (Keren Kayemeth Le'Israel) Inc.

Comments on Representations

In our administrative fairness letters dated May 12, 2016 (AFL 1), and April 19, 2018 (AFL 2),
we explained that the audit conducted by the Canada Revenue Agency (CRA) for the period
from January 1, 2011, to December 31, 2012, identified that the Jewish National Fund of Canada
(Keren Kayemeth Le'lsrael) Inc. / Fonds National Juif du Canada (Keren Kayemeth Le'lsrael)
Inc. (Organization) is not operating in compliance with the provisions of the Income Tax Act in
the following areas:

1. Itis not constituted and operated for exclusively charitable purposes
2. Failure to devote resources to charitable activities carried on by the Organization itself:

a) Lack of direction and control over the use of resources/resourcing non-
qualified donees
b} Conduct of non-charitable activities

3. Failure to maintain adequate books and records

Notwithstanding your written responses dated September 12, 2016, May 17, 2018, and

October 5, 2018, we maintain our position that the issues 1dentified during the audit, with the
exception of our position on activities undertaken during the audit period in Israeli settlements,
represent a serious breach of the requirements of the Act. As a result of this non-compliance, the
Organization’s registration as a charity should be revoked.

The basis for our position is described in detail below, with reference to our comments from
AFL 2, a summary of the Organization’s most recent representations, and our analysis of those

representations.

1. Failure to be constituted for exclusively charitable purposes

AFL 2 summary
In AFT. 2, we reiterated our position from AFL [, that the Organization’s stated purposes are
broad and vague. In its response dated September 12, 2016, the Organization agreed that its

purposes could be more specific and presented new proposed purposes.

Possible relief of poverty

It is our position that the activities the Organization claims relieve poverty (the employment of
indigent workers) in fact serve to advance an unstated non-charitable purpose that is broadly
supporting the work of the Israeli corporation Keren Kayemeth Le’Israel-Jewish National Fund



(JNF). This position is based on concerns previously articulated in AFL 2. For example, AFL 2
included the following from the Organization’s website:

Since its inception in 1901, the Jewish National Fund has been the sole agency responsible
for the development and infrastructure of land in Israel. Our many programs include land
reclamation, reforestation, and road building. The goal is to increase support and awareness
for INF’s initiatives, and ultimately to raise funds for these projects in order to enhance the
lives of the citizens of Israel.

The JNF directs 100% of its charitable dollars to support the Land of Israel. Therefore, you
can be assured that your donation is going directly to fulfill the needs of one of our many
development areas such as water, forestry and environment, education, community
development, security, tourism and recreation, and research and development.'

Organization’s representations

Furthermore, we refer to the following comments, which are drawn from the Organization’s
representations dated October 5, 2018,

The submission explains that promotional materials focusing on JNF projects, and not relief of
poverty, is a “gimmick” that was accepted as a fundraising techmque in 1967 by the forerunner
of the CRA. The response states:

Therefore, the [Organization] has been using it, as it believed it was permitted to do, for
some time and with some success...In addition, while the relief of poverty through the
employment of Indigent Workers has been the [Organization’s] primary focus and that its
projects have been incidental or ancillary to that purpose, the [Organization] recognizes that
the historic approach to fundraising is no longer acceptable, The [Organization] agrees that
the issue has not been helped by the [Organization’s] purposes, which are admittedly
anachronistic and would benefit from being updated.

Possible advancement of religion

The Organization has further reasoned that its activities advance religion in the charitable sense.

In AFL 2, we advised that the leading common law decisions have established that advancing a
religion in the charitable sense involves manifesting or promoting its three key attributes

(i.e., faith in a 'higher unseen power' such as God, a Supreme Being or Entity, worship/reverence,
and a particular and comprehensive system of doctrines and observances), spreading its

message about them, and taking positive steps to sustain and increase belief in them. However,
religious motivation, in and of itself, is not a determining factor, and will not transform a secular
activity into one directed toward religious advancement. In the charitable context, to ensure
delivery of the required public benefit, methods of advancing religion cannot be so subjective,
understated, indirect, unstructured or informal that it cannot be determined that the
organization's religion will be reasonably turthered as a sufficiently direct result and

Phegegn b i e phpabou-ngdsision (aceessed April 12, 2018).



consequence. Activities that advance religion cannot be proportionally incidental to non-
religious activities: the focus should be on religion.

The Organization asserts that the selected projects are charitable themselves, as they further the
advancement of religion because of the Organization’s religious underpinnings; however, it is
the CRA’s position that the Organization’s activities do not advance religion in the charitable
sense.

Given the aforementioned requirements, it is our position that the Organization’s purported
activities do not fall under the advancement of religion.

Organization’s representations

The Organization “acknowledges that its activities could have advanced religion in a more overt
manner.” [ts latest response stated that the Organization proposes to change its activities to align
with new purposes and does not intend to have any purposes that focus directly on the
advancement of religton.

The Organization further proposed that the audit outcome be a compliance agreement that would
include the Organization adopting new purposes, and committing to change its activities to be
compliant.

CRA’s position

We acknowledge the Organization’s willingness to amend its purposes and change its activities
accordingly, and its efforts to show that it is distinct from JNF.

While the proposed purposes are in and of themselves charitable purposes, the question of
whether an organization is constituted exclusively for charitable purposes, as explained in both
AFLs, cannot be determined solely by reference to its stated purposes, but must take into account
the activities in which the organization currently engages.”

A charitable activity is one that directly furthers a charitable purpose’ — which requires a clear
relationship and link between the activity and the purpose it purports to further. If an activity is,
or becomes, a substantial focus of the organization, it may no longer be in furtherance of a stated
purpose. Instead, the activity may further, or even form, a separate or collateral purpose. An
organization with a collateral non-charitable purpose is ineligible for registration under the Act.

To comply with the requirement that it devote all of its resources to charitable activities carried
on by the organization itself, a registered charity may only use its resources (funds, personnel
and/or property) in two ways:

2 Vancouver Socicty of Immigrant and Visible Minority Women v. Minister of National Revenue [1999] 1 8.C.R. 10 at para. 194,
Sec also A Y .S A Amateur Youth Soceer Association v. Canada (Revenue Agency) [2007] 3 S.C.R. 217 at para. 42.
¥ Sce Vaneouver Society. supra note 1 per lacobucei J. at para. 154,



o forits own charitable activities — undertaken by the charity itself under its continued
supervision, direction and control; and
e for gifting to “qualified donees™ as defined in the Act.*

Accordingly. the CRA must be satisfied both that an organization’s purposes are exclusively
charitable in law, and that its activities directly further these charitable purposes in a manner
permitted under the Act. In making a determination, we are required to take into account all
relevant information.

While we have received copies of proposed agreements and ventures, and the Directors’
Handbook, the representations lack sufficient detail about the Organization’s planned activities.
Absent this information, we cannot conclude that the Organization meets the above-referenced
criteria,

Moreover, while the Organization recognises that its historic approach to fundraising is not
acceptable for a registered charity, it nonetheless appears to continue using this approach
suggesting that it continues to use its resources in a manner that exceeds the bounds of the
statutory rules for charities.

For example, in a recent review of the Organization’s website.” under the heading “WHO WE
ARE", we found:

For decades the [Organization] has served as the caretaker of the land of Israel. This mission
took the role of planting trees, building water reservoirs, preparing land for new
communities, and building parks and bicycle trails. More recently, [the Organization| has
taken on projects to build the social infrastructure of the land of Israel tor the benefit of the
People of Israel. We have partnered with a variety of Israeli NGO’s to build infrastructure to
benefit vulnerable populations such as youth-at-risk, victims of domestic abuse, special needs
children, veterans and the poor. This is Who We Are: We are Building the Foundations of
Israel’s Future.

In addition, on the webpage “Vision,”® we found:
Our Vision
Since its inception in 1901, the Jewish National Fund has been the sole agency responsible

tor the development and infrastructure of land in Israel. Qur many programs include land
reclamation, reforestation, and road building.

* A ~qualified donee”™ means a donee deseribed in any of paragraphs 110.1{1){a) and {(b) and the definitions “total charitable
gifts™ and “total Crown gifts™ in subsection 118.1. As per subsection 149.1(6)(b), a charitable organization shatl be considered to
be devoting ils resources 1o charitable activities carried on by it to the extent that. in any taxation year, it disburses not more than
50% of its income for that year o qualified donees.

S hupe, gl e accessed Janvary 11, 2019, saved to archive.org at https:/Aveb.archive.org/web/20181123050239/https://jnl.ca/.
Shopss gnberamdesphp ahosl-pi viseon aceessed Janutary 11, 2019, saved to archive.org at
htps://web.archive.org/web/20180323052714/inf.ca/index . php/about-jfnfréision.




From the Negev Desert to the Galilee, lush green spaces, rich farmiand and cities pulsating
with life have blossomed out of swamp and mountain rock.

The INF directs 100% of its charitable dollars to support the Land of Israel. Therefore, you
can be assured that your donation is going directly to fulfill the needs of one of our many
development areas such as water, forestry and environment, education, community
development, security, tourism and recreation, and research and development.

The Jewish National Fund is the caretaker of the land of Israel, on behalf of its owners
— Jewish people everywhere. [emphasis on webpage]

In the Fali 2018 online edition of “Roots,” the Organization’s bi-annual magazine,” on page 3,
under the header “National President & Chief Executive Officer,” we found:

JNF began in 1901, as a dream and vision to re-establish a homeland in Israel for Jewish
people everywhere. More than 117 years, INF continues to offer Canadians of all generations
a voice and a role in ensuring that Israel, both land and citizens, continue to prosper.

[The Organization] unites Jewish communities from coast to coast with this common

purpose.

The Organization’s representations have not alleviated our concern with the Organization’s
purposes, as presented in its promotional materials. Given the Organization’s past and present
statements, including its “vision,” descriptions of its purported activities, and its magazine, it is
our position that beyond the purposes for which it was conslituted, the preponderance of
available information demonstrates the Organization also operates in a manner which furthers the
following unstated collateral purposes:

1. To serve as the caretaker of the land of Israel;

2. To build the social infrastructure of the land of Israel for the benefit of the People of
Israel; and

3. To build the foundations of Israel’s future.

While the second of these purposes is similar to the charitable purpose of providing public
amenities, the first and third are not purposes the courts have found to be charitable. Therefore,
even if it were to amend its constating purposes, as has been suggested, it is our view that the
Organization does not operate in furtherance of exclusively charitable purposes, as a result of the
unstated non-charitable collateral purposes identified above.

We are not commenting on the merits of the Organization’s purposes, or purported activities.
Our position stems solely from our responsibility to ensure that the benefits provided to
registered charities under the Act are made available only to those entities that operate within the
legisiated and judicial boundaries of charity.
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In view of our position that the Organization does not further exclusively charitable purposes,
there are grounds for revocation of the charitable status of the Organization under paragraph
168(1)(b) of the Act.

2) Failure to devote resources to charitable activities carried on by the Organization
itself:

a) Lack of direction and control over the use of resources/resourcing non-qualified
donees

AFL 2 summary

The Organization has stated its activities were mainly conducted through an intermediary, JNF.
The Organization also stated that, through JNF, it devoted all its resources to the relief of poverty
by ensuring the employment of indigent workers in Israel who were hard-to-hire or
unemployable by paying their salaries to work on projects selected by the Organization.
However, our audit determined that the information and documentation provided by the
Organization did not substantiate this position.

As well, we reviewed the INF webpage,® which characterizes the Organization as a ‘donating
country’ and not a registered charity directing and controlling its own activities, with the JNF
acting as its intermediary. While the Organization has stated that it is independent of JNF, and
involved in water, environmental, and development projects in the Middle East, we were unable
to distinguish between the activities of the Organization and those of JNT'.

AFL 2 stated our concerns with the unexecuted general agency agreement, written schedules
attached to agreements, the annual budget, the lack of documentation showing monitoring and
supervision of its purported activities, and the use of subcontractors.

Organization’s representations

With respect to the above, the following comments are drawn from the Organization’s
representations dated October 5, 2018.

“Despite historic linkage between the [Organization] and [JNF], the {Organization] does operate
independently from [JNF].”

“The [Organization] has taken concrete steps to improve its exercise of direction and control
over [JNF],” citing the Joint Venture Agreement (JVA) dated June 1, 2018. The Organization
advised that it “fully intends to ensure that the terms and provisions of the agreement are
complied with,”

A copy of the signed JVA was provided as Exhibit A of the representations along with a blank
template entitled Schedule 1. The JVA contirms that Schedule | is an essential element that

8 Bl hanofhklLore 1T KK ProjectlPool ProjeetPool 2omsedMroject-aspy Weblndy 3§ (accessed April 18, 2018).




forms part of the IVA once it has been agreed upon by both the Organization and JNF. Once
completed, each Schedule 1 will provide for. at a minimum:

a) a detailed description of the Charitable Project, including how the Charitable Project
is consistent with the [Organization]'s charitable purpose and [JNF]’s purpose and the
roles and responsibilities of Joint Venture's personnel in the field; and

b} a proposed budget (the “Budget"). for the Charitable Project that sets out the expected
expenditures required for the operation of the Charitable Project, including the
salaries that are expected to be payable to any employees and contractor.

The Organization has also developed a handbook, “to provide directors, officers and
employees...with an understanding of how to exercise direction and control over the
[Organization]’s intermediaries.™ It will continue to employ a manager in Israel, and have a
committee (CANISCOM) “who assist in overseeing the activities of agents and joint venture
partners.” Its Executive Director will visit Israel three to five times per year. The whole
Canadian management team will visit Israel at least once a year. The Organization “has adopted
internal protocols...that will allow it to better exercise direction and control over its
intermediaries.”

CRA’s position

We acknowledge the steps that the Organization has taken to inform its volunteers, staff, and
intermediaries of their responsibilities as leaders of a Canadian registered charity.

We note that the primary source for these new materials produced by the Organization 1s the
CRA Guidance CG-002, Canadian registered charities carrying out activities outside Canada, a
publication that was issued July 8, 2010. That guidance, which articulates multiple germane
Canadian common law decisions, advises charities:

that their relationship with their intermediaries is not only judged on how well their
agreements are written, but more importantly on their ability to show that they direct and
control the use of their resources through active, ongoing, sustained relationships
[emphasis added].

The representations offer commitments, and demonstrate a potential capacity to exercise
direction and control. [For example, they state that the Organization continues to employ a
manager and has a committee to assist in overseeing its purported activities. However, they do
not provide the necessary details or documentary evidence to enable us establish that the
Organization would, in actual fact, adequately direct and control the use of its resource for its
own activities, in furtherance of charitable purposes, as required by common law.’

" See Canadian Committee far the Tel Aviv Foundation v Canada. 2002 FCA 72 at para 30 and 40, [2002] FC) no 315;
Lepletot v MNR. 2006 FCA 128 at para 5. [2006] 3 CTC 252: and Canadian Magen David Adom for Isracl v MNR. 2002 FCA
323 at para 60. [2002] FCJ no 1260.




The Organization provided a copy of the JVA signed June 1, 2018. However, no specific project
schedules (Schedule 1) were annexed to the JVA—only a blank template was provided.
Schedule 1 forms an essential part of the written agreement, the absence of which fails to
evidence key details of the activities purportedly undertaken, such as:

e aclear, complete, and detailed description of the activities to be carried out by JNF, and
an explanation of how the activities further the Organization's purposes;

s the location(s) where the activity will be carried on;

s time frames and deadlines; and

o detailed budget with respect to amounts, expenditure items, timing, and method and
conditions governing the transfer of funds.

Our review of the Organization’s “Projects™ webpages,'’ and its magazine'' show the
Organization continues to not differentiate its activities from those of INF.

As well, INF continues to present the Organization, not as the controller of programs carried out
by INF on behalf of the Organization, but as a supporter of INF’s programs. On the INF
webpage “Projects and Partners Worldwide,”'? under the drop down menu “KKL-JNF Offices
Listed in Alphabetical Order” we found JNF Canada with the following description:

INE Canada supports KKL-JNF projects in [srael in numerous fields — people and the
environment, forest and park development, and the advancement of Israel's water economy.
Among the main projects supported by friends of JNF in Canada are the landscaping project
for the Israeli Society for Autistic Children (ALUT) center in Kfar Halrusim, Beersheba; the
construction of the Sderot Reservoir; the R&D stations in the Negev regions of Yotvata,
Besor and Yair; the Adopt an Acacia project in the Arava; and the rehabilitation of the

Carmel.

For the above reasons, the Organization’s representations have not alleviated our concerns
regarding the Organization’s ability to maintain adequate ongoing direction and control over the
use of its resources, and its purported activities.

b) Conduct of non-charitable activities
AFL 2 summary
Our concerns focused on two issues:
1) Conducting projects in Israeli settlements.

In AFL 2 we stated our position that establishing and maintaining physical and social
infrastructure elements and providing assistance to Israeli settlements serves to encourage

O gl projedts o g Anfewconununity -des eloprient’, RUps: Inte 10ronto 0ur-w ork are gnoo ] Zimpact - iier-
preservation . hups: nbeaforesios -ad-enyiromment. and hipscaniied lororio our-worksarcs-o iyt educagon accessed
April 26, 2019.

W hapssgnleg v p-qonieniuploads 201809 rools-tall-18-Fing-2- 1 pdt accessed April 26, 2019.
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2)

and enhance the permanency of the infrastructure and settlements, and appears to be contrary
to Canada's public policy and international law on this issue. The stated Canadian public
policy we relied upon was the Global Affairs Canada policy, “Canadian Policy on Key [ssues
in the [sraeli-Palestinian Conflict.”"?

We then identified a number of projects supported by the Organization that were being
carried out during the audit period in Israeli settlements.

Support for the armed forces of another country,
Some activities may not be charitable when carried on in a different country. For example,
increasing the effectiveness and efficiency of Canada'’s armed forces is charitable, but

supporting the armed forces of another country is not.

We then identified projects where the Organization’s resources were used to conduct
activities in support of the Israel Defense Forces (IDF).

Organization’s representations

The following comments are drawn from the Organization’s representations dated
October 5, 2018.

1)

2)

Conducting projects in Israeli settlements

The Organization questions our assertion “that it is contrary to Canadian public policy for a
Canadian charity to carry on charitable activities in the Territories.”

The [Organization] recognizes that there is a debatable question in this regard. The
[Organization] proposes that it work with CRA to determine an acceptable approach to
both parties on this question.

[n the [Organization’s] view, the pronouncement [the public policy posted on the

Global Affairs website referred to above] falls short of a “definite and somehow officially
declared and implemented policy” prohibiting Canadian charities from operating in the
Territories.

Other Canadian charities interested in this question should have an opportunity to be
involved in discussions that are aimed at deciding whether certain activities in greater
Israel are contrary to public policy.

Support for the armed forces of another country.




The Organization states that, “The [Organization] stopped performing activities on IDF
military bases in 2016.”

CRA’s position

The nature of the Organization’s activities undertaken during the audit period in [sraeli
settlements was not a factor in our decision to propose revocation of the Organization’s
charitable status.

With respect to our second concern, we acknowledge the Organization’s assertion that it ended
activities on IDF military bases in 2016. However, the assertion is the only evidence we have of
that change. In an attempt to determine if the Organization had ended its purported activities that
support the IDF, we looked to the Organization’s website under Projects'* and, under the
headings Education,'® Tourism and Recreation,'® and Forestry and Environment.'” The “Support
a Project” link in each led to descriptions of projects, purported to be those of the Organization.
Under the heading “Security,” we followed the “Support a Project” link, and found “Protected:
Security”!® which required the reader type in a password to view the content. We did not have a
password.

The descriptions of the projects considered above show the continued lack of a clear delineation
between the purported activities of the Organization and the projects of INF. The JNF webpage
offers “a selected list of facilities in IDF camps provided in recent years by KKL-JNF and its
Friends at home and abroad for the benefit of IDF soldiers.”'” As explained above, the
Organization is identified as one of INF’s partners. The information we have been able to review
does not alleviate our concern that the Orgamzation’s purported activities include supporting the
armed forces of another country.

Accordingly, our position remains that the Organization has failed to meet the requirements of
subsection 149.1{1) of the Act that it devote substantially all its resources to charitable activities
carried on by the Organization jtself. For this reason, it is our position that there are grounds for
revocation of the charitable status of the Organization under paragraph 168(1)(b) of the Act.

3) Failure to maintain adequate books and records

AFL 2 summary

We explained our position that the Organization did not maintain adequate books and records to
prove that its charitable status should not be revoked, in accordance with 230(2) of the Act. Our
concerns included:

s nilva projects’, aceessed April 26, 2019,

Sohtgpedet cooront our-sork, areas-o-impact cducutions accessed April 26. 2019, With its use of the phrase "KKL-JNF™ and
reference to JNF projects, this page also supports our position that the Organization’s purperted activitics are those of INF,

1 Bupasd e wourisim-agd-reereatio - aceessed April 26. 2019, Wording on this page, such as "JNF has created thousands of
parks. forests and recreation areas” page also supports our position that the Organization’s purported aclivities are those of INF,

T igpee ik ot -asd=cnvironmeni accessed April 26. 2019,
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e We were unable to verify the projects, and other details relating to whether the
Organization’s resources were devoted to its own charitable activities because some
relevant materials were in Hebrew and not “in such form as will enable the Minister to
determine whether there are any grounds for the revocation of its registration under this
Act."?0

e The Organization failed to produce source documentation that would allow us to verify
resources disbursed by the Organization through its intermediary.

o The agency agreement and supporting documentation did not establish that the
Organization’s activities were effectively authorized, controlled and monitored by the
Organization.

s Supporting documentation was not provided that would allow us to verity that expenses
for travel, hotel, meals, gas, telephone, mileage, miscellaneous and entertainment related
to the conduct of charitable activities.

Organization’s representations

The following comments are drawn from the Organization’s representations dated
October 5, 2018.

The Organization “concedes that there is room to improve its record-keeping practices.™

The Organization also stated:
Given the nature of its work 1n Israel and the fact that many organizations in Israel operate in
Hebrew, some of the [Organization’s] records will likely always be in Hebrew. As more
particularly described in its proposed compliance agreement, the [Organization] will commit
to better record-keeping practices.

This is followed by the proposed compliance agreement that:

is not intended to be exhaustive and the [Organization] will consider other elements or
changes thereto that may be proposed by the CRA.

The proposed agreement offers commitments that the Organization will:

1) Carry on mdigent labour activities that have a direct connection with an exclusively
charitable project.

2) Obtain prior approval from the CRA for substantial capital projects.

2 Income Tax Act paragraph 230(2).
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3) Not commence any new projects in the “Territories,” until the Organization and the CRA
have agreed upon guidelines.

4) Not pertform or support project on IDF military bases, and that currently there are no such
projects.

5) Enter into agreements with intermediaries and be diligent in exercising direction and
control of intermediaries.

6) Employ a manager in Israel.

7) Reconstitute and update the terms of reference of a volunteer committee that will oversee
the activities of agents and joint venture partners, and assist the manager n Israel.

8) Have its Executive Director visit Israel three to five times a year to liaise with the
manager in Israel, the volunteer committee, and joint venture projects and agents.

9) Change its name and fundraising material to avoid confusion with JNF.
10) Adopt better record-keeping processes to comply with its obligations under the Act.
CRA’s position

We acknowledge the efforts of the Organization to inform its volunteers, staff and intermediaries
of their responsibilities as leaders of a Canadian registered charity, and its commitments to
change its activities to comply with Canadian legislation and court decisions.

The representations offer commitments, but they do not offer documents that show the
Organization maintains adequate books and records to prove that its charitable status should not
be revoked. As well, our most recent review of the Organization’s webpages, as explained above,
has not allowed us to verify that the Organization’s funded projects are its own activities, and not
the activities of another entity, or that the activities are charitable under existing Canadian
legislation and judicial precedents.

The Organization's representations have not alleviated our concerns with the Organization’s
books and records. Under paragraph 168(1)(e) of the Act, the registration of a charity may be
revoked if it fails to comply with or contravenes subsection 230(2) of the Act dealing with books
and records. It is our position that the present case consists of material non-compliance. For this
reason, our position remains that there are grounds for revocation of the charitable status of the
Organization under paragraph 168(1)(e) of the Act.

Conclusion
Consequently, for the reasons explained above and in our two previous AFLs, with the exception

to activities undertaken during the audit period in Israeli settlements, it is the CRA’s position that
the Organization has failed to meet the requirements for registration as a charitable organization
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as outlined in subsections 168(1), 149.1(1) and 149.1(2) of the Act. As such, the Organization
should have its registration as a charity revoked pursuant to subsection 168(1) of the Act.




APPENDIX B

Qualified Donecs
149.1 (1) Definitions

charitable foundation means a corporation or trust that is constituted and operated exclusively
for charitable purposes, no part of the income of which is payable to. or is otherwisc available
for, the personal benefit of any proprietor, member, shareholder, trustee or settlor thereof. and
that is not a charitable organization

charitable organization, at any particular time, means an organization, whether or not
incorporated,

(a) constituted and operated exclusively for charitable purposes,

(a. 1) all the resources of which are devoted to charitable activities carried on by the organization
itself.

{h) no part of the income of which is payable (o, or is otherwise available for. the personal

beneftt of any proprietor, member, shareholder, trustee or settlor thercof,

(¢) more than 50% ot the directors, trustees, officers or like officials of which deal at arm™s
length with each other and with

(i) each of the other directors, trustees. officers and like officials of the organization.
(ii) each person described by subparagraph (d)(i) or (1), and

(ii1) each member of a group of persons (other than Her Majesty in right of Canada or of
a province, a municipality, another registered charity that is not a private foundation. and
any club, society or association described in paragraph 149(1)(1)} who do not deal with
each other at arm’s length, if the group would, if' it were a person. be a person described
by subparagraph (d)(i). and

(d) that is not, at the particular time, and would not at the particular time be. if the organization
were a corporation, controlled directly or indirectly in any manner whatever

(i) by a person (other than Her Majesty in right of Canada or of a province, a
municipality. another registered charity that 1s not a private foundation. and any club.
society or association described in paragraph 149(1)(1)),

(A) who immediately after the particular time, has contributed to the organization
amounts that are. in total, greater than 50% of the capital of the organization
immediately after the particular time, and
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(B) who immediately after the person’s last contribution at or before the particular
time, had contributed to the organization amounts that were, in total, greater than
50% of the capital of the organization immediately after the making of that last
contribution, or

(i1) by a person. or by a group of persons that do not deal at arm’s length with each other,
it the person or any member of the group does not deal at arm’s length with a person
described in subparagraph (i)

qualified donee, at any tine. means a person that is
(a) registered by the Minister and that is

a housing corporation resident in Canada and exempt from tax under this Part because of
paragraph 149(1)(1) that has applied for registration,

(ii) a municipality in Canada,

a municipal or public body performing a function of government in Canada that has
applied for registration,

(1v) a university outside Canada, the student body of which ordinarily includes students
from Canada, that has applied for registration, or

(v) a foreign charity that has applied to the Minister for registration under subsection
{20),

(h) a registered charity.
(¢) a registered Canadian amateur athletic association, or

(/) Her Majesty in right of Canada or a province, the United Nations or an agency of the United
Nations

149.1 (2) Revocation of registration of charitable organization

The Minister may, in the manner described in section 168, revoke the registration of a charitable
organization for any reason described in subsection 168(1) or where the organization

(«t) carries on a business that 1s not a related business of that charity;

(b) fails to expend in any taxation year, on charitable activities carried on by it and by way of
gifts made by it to qualitied donees, amounts the total of which is at least equal to the
organization’s disbursement quota for that year; or

(¢) makes a disbursement by way of a gift, other than a gift made
(i) in the course of charitable activities carried on by it, or

(i) to a donee that 1s a qualified donee at the time of the gift.
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149.1 (3) Revocation of registration of public foundation

The Minister may, in the manner described in section 168, revoke the registration of a public
foundation for any reason described in subsection 168(1) or where the foundation

(a) carries on a business that is not a related business of that charity:

(b) fails to expend in any taxation year. on charitable activities carried on by it and by way of
gifts made by 1t to qualified donees, amounts the total of which is at least equal to the
foundation’s disbursement quota for that year:

(b.1) makes a disbursement by way of a gifl. other than a gitt made
(1) in the course of charitable activities carried on by it, or
(i1) to a donee that is a qualitied donee at the time of the gilt;
(c) since June 1, 1950, acquired control of any corporation:

(d) since June 1, 1950, incurred debts, other than debts for current operating expenscs, debts
incurred in connection with the purchase and sale of investments and debts incurred in the course
of administering charitable activities; or

(e) at any time within the 24 month period preceding the day on which notice is given to the
foundation by the Minister pursuant to subsection 168(1) and at a time when the foundation was
a private foundation, took any action or failed to expend amounts such that the Minister was
entitled, pursuant to subsection 149.1(4), to revoke its registration as a private foundation.

149.1 (4) Revocation of registration of private foundation

The Minister may, in the manner described in section 168, revoke the registration of a private
foundation for any reason described in subsection 168( 1) or where the foundation

(a) carries on any business;

(b) fails to expend in any taxation year, on charitable activities carried on by it and by way of
gifts made by it to qualitied donces, amounts the total of which is at least equal to the
foundation’s disbursement quota for that year:

(h.1) makes a disbursement by way of a gift, other than a gift made
(1) in the course of charitabie activities carried on by it, or
(i) to a donee that is a qualified donee at the time of the gift;

(¢) has, in respect of a class of shares of the capital stock of a corporation, a divestment
obligation percentage at the end of any taxation year;

(d} since June 1, 1950, incurred debts, other than debts for current operating expenses. debts
incurred in connection with the purchase and sale of investments and debts incurred in the course
of administering charitable activities.
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149.1 (4.1) Revocation of registration of registered charity
The Minister may, in the manner described in section 168, revoke the registration

(¢r) of a registered charity. if it has entered into a transaction (including a gift to another
registered charity) and it may reasonably be considered that a purpose of the transaction was to
avoid or unduly delay the expenditure of amounts on charitable activities;

(b) of a registered charity, it it may reasonably be considered that a purpose of entering into a
transaction (including the acceptance of a gift) with another registered charity to which
paragraph («) applies was to assist the other registered charity in avoiding or unduly delaying the
expenditure of amounts on charitable activities;

(¢) of a registered charity, if a false statement, within the meaning assigned by subsection
163.2(1). was made in circumstances amounting to culpable conduct, within the meaning
assigned by that subsection. in the furnishing of information for the purpose of obtaining
registration of the charity:

(¢ of a registered charity_ it it has in a taxation year received a gift of property (other than a
designated gift) from another registered charity with which it does not deal at arm’s length and 1t
has expended. before the end of the next taxation year, in addition to its disbursement quota for
cach of those taxation years. an amount that is less than the fair market value of the property, on
charitable activities carried on by it or by way of gifts made to qualified donees with which 1t
deals at arm’s length:

(¢) of a registered charily, if an ineligible individual is a director, trustee, officer or like official
of the charity. or controls or manages the charity, directly or indirectly, in any manner whatever;,
and

(1) of a registered charity. il'it accepts a gift from a foreign state, as defined in section 2 of
the State Immunity Act, that is set out on the list referred to in subsection 6.1(2) of that Act,

Revocation of Registration of Certain Organizations and Associations

168 (1) Notice of intention to revoke registration

The Minister may, by registered mail, give notice to a person described in any of paragraphs (a)
to (¢) of the definition “gualified donee™ in subsection 149.1(1) that the Minister proposes to
revoke its registration if the person

{¢«r) applies to the Minister in writing for revocation of its registration;
(h) ceases to comply with the requirements of this Act for its registration;

(¢) in the case of a registered charity or registered Canadian amateur athletic association, fails to
file an information return as and when required under this Act or a regulation;

(¢f) issues a receipt for a gift otherwise than in accordance with this Act and the regulations or
that contains talse information;

(e) tails to comply with or contravenes any of sections 230 to 231.5; or

Page 4 0f 13



(/) in the case of a registered Canadian amateur athletic association, accepts a gift the granting of
which was expressly or implicitly conditional on the association making a gift to another person.
club, society or association.

168 (2) Revocation of Registration

Where the Minister gives notice under subsection 168(1) to a registered charity or to a registered
Canadian amateur athletic association,

(@) if the charity or association has applied to the Minister in writing for the revocation of its
registration, the Minister shall, forthwith after the mailing of the notice, publish a copy of the
notice in the Canada Gazette, and

(b) in any other case, the Minister may, after the expiration of 30 days from the day of mailing of’
the notice, or after the expiration of such extended period from the day of mailing of the notice

as the Federal Court of Appeal or a judge of that Court, on application made at any time before
the determination of any appeal pursuant to subsection 172(3) from the giving of the notice. may
fix or allow, publish a copy of the notice in the Canada Gazette,

and on that publication of a copy of the notice, the registration of the charily or association is
revoked,

168 (4) Objection to proposal or designation

A person may, on or before the day that is 90 days after the day on which the notice was mailed,
serve on the Minister a written notice of objection in the manner authorized by the Minister,
setting out the reasons for the objection and all the relevant facts, and the provisions of
subsections 165(1), (1.1) and (3) to (7) and sections 166, 166.1 and 166.2 apply, with any
modifications that the circumstances require, as if the notice were a notice of assessment made
under section 152, if

(a) in the case of a person that is or was registered as a registered charity or is an applicant for
such registration, it objects to a notice under any of subsections (1) and 149.1 (2yto (4.1), (6.3),
(22) and (23);

(b) in the case of a person that is or was registered as a registered Canadian amateur athletic
association or is an applicant for such registration, it objects to a notice under any of subsections
(1yand 149.1(4.2) and (22); or

{c) in the case of a person described in any of subparagraphs (¢)(i) to (v) of the definition
“qualified donee” in subsection 149.1(1}, that is or was registered by the Minister as a qualified
donee or is an applicant for such registration, it objects to a notice under any of subsections (1)
and 149.1(4.3) and (22).
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172 (3) Appeal from refusal to register, revocation of registration, etc.
Where the Minister

{u) contirms a proposal or decision in respect of which a notice was issued under any of
subsections 149.1(4.2) and (22) and 168(1) by the Minister, to a person that is or was registered
as a registered Canadian amateur athletic association or is an applicant for registration as a
repistered Canadian amateur athletic association, or does not confirm or vacate that proposal or
dectsion within 90 days after service of a notice of objection by the person under subsection
168(4) in respect of that proposal or decision,

(«. 1) conlirms a proposal, decision or designation in respect of which a notice was issued by the
Mintster to a person that is or was regtstered as a registered charity, or s an applicant for
registration as a registered charity, under any of subsections 149.1(2) to (4.1}, (6.3), (22) and
(23) and 168(1), or does not confirm or vacate that proposal, decision or designation within 90
days after service of a notice of objection by the person under subsection 168(4) in respect of
that proposal. deciston or designatton,

(. 2) confirms a proposal or decision in respect of which a notice was issued under any of
subsections 149.1(4.3), (22) and 168(1) by the Minister, to a person that is a person described in
any of subparagraphs (¢)(i) to (v) of the definition “qualified donee™ in subsection 149.1(1) that
is or was registered by the Minister as a qualified donee or is an applicant for such registration,
or does not confirm or vacate that proposal or dectsion within 90 days after service of a notice of
objection by the person under subsection 168(4) in respect of that proposal or decision,

{h) refuses to accept for registration for the purposes of this Act any retirement savings plan,

(¢') refuses Lo accept for registration for the purposes of this Act any profit sharing plan or
revokes the registration of such a plan,

(«f) [Repeated. 2011, ¢. 24. 5. 54]
(¢} refuses to accept for registration for the purposes of this Act an education savings plan,

(e. /) sends notice under subsection 146.1(12.1) to a promoter that the Minister proposes to
revoke the registration of an education savings plan,

(/) refuses lo register tor the purposes of thts Act any pension plan or gives notice under
subsection 147.1(11) to the administrator of a registered pension plan that the Minister proposes
to revoke its registration,

(/1) refuses to accept an amendment to a registered pension plan,
{¢) refuses to accept for registration for the purposes of this Act any retirement income fund,

(/) refuses to accept for registration for the purposes of this Act any pooled pension plan or gives
notice under subsection 147.5(24) to the administrator of a pooled registered pension plan that
the Mintster proposes to revoke its registration, or

(/) refuses to accept an amendment to a pooled registered pension plan,

the person described in paragraph (@), (¢. /) or (a.2), the applicant in a case described in
paragraph (£). (¢) or (), a trustee under the plan or an employer of employees who are
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beneficiaries under the plan, in a case described in paragraph (c), the promoter in a case
described 1n paragraph (e. /). the administrator of the plan or an employer who participates in the
plan, in a case described in paragraph (f) or (f /), or the administrator of the plan in a case
described in paragraph (/) or (), may appeal from the Minister's decision. or from the giving of
the notice by the Minister, to the Federal Court of Appeal.

180 (1) Appeals to Federal Court of Appeal

An appeal to the Federal Court of Appeal pursuant to subsection 172(3) may be instituted by
tiling a notice of appeal in the Court within 30 days irom

(«r) the day on which the Minister notifies a person under subsection 165(3) of the Minister’s
action in respect of a notice of objection filed under subsection 168(4),

(b) [Repealed, 2011, c. 24, s. 55]

{¢) the mailing of notice to the administrator of the registered pension plan under subsection
147.1(11).

{c./) the sending of a notice to a promoter of a registered education savings plan under
subsection 146, 1(12.1),

(¢c.2) the mailing of notice to the administrator of the pooled registered pension plan under
subsection 147.5(24), or

{d) the time the decision of the Minister to refuse the application for acceptance of the
amendment to the registered pension plan or pooled registered pension plan was mailed. or
otherwise communicated in writing, by the Minister to any person,

as the case may be, or within such further time as the Court of Appeal or a judge thereof may.
either before or after the expiration of those 30 days. fix or atlow.

Tax and Penalties in Respect of Qualified Donees

188 (1) Deemed year-end on notice of revocation

If on a particular day the Minister issues a notice of intention to revoke the registration of a
taxpayer as a registered charity under any of subsections 149.1(2) to (4.1) and 168(1) or it is
determined, under subsection 7(1} of the Charities Registration (Security Informationi Act. that a
certificate served in respect of the charity under subsection 5(1) of that Act is reasonable on the
basis of information and evidence available,

{a) the taxation year of the charity that would otherwise have included that day is deemed 1o end
at the end of that day;

{b) a new taxation year of the charity is deemed to begin immediately after that day: and

(¢) for the purpose of determining the charity’s fiscal period after that day. the charity is deemed
not to have established a tiscal period before that day.
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188 (1.1) Revocation tax

A charity referred to in subsection { 1) is liable to a tax, for its taxation vear that is deemed to
have ended. equal to the amount determined by the formula

A-B
where
A is the total of all amounts. each of which is
(«r) the fair market value of a property of the charity at the end of that taxation year,
() the amaunt of an appropriation (within the meaning assigned by subsection (2)) in respect of
a property transterred to another person in the 120-day period that ended at the end of that
taxation year, or
(¢) the income of the charity for its winding-up period, inctuding gitts received by the charity in
that period from any source and any incone that would be computed under section 3 as if that
period were a taxation vear; and
B is the tatal of all amounts (other than the amount of an expenditure in respect of which a
deduction has been made in computing income for the winding-up period under paragraph (¢) of
the description of A), each ot which is

{«) a debt of the charity that is outstanding at the end of that taxation year,

{h) an expenditure made by the charity during the winding-up period on charitable activities
carried on by it, or

{¢) an amount in respect of a property transferred by the charity during the winding-up period
and not later than the latter of one year from the end of the taxation year and the day, if any,
referred to in paragraph (1.2)(c), to a person that was at the time of the transter an eligible donee
in respect of the charity, equal to the amount, if any, by which the fair market value of the
property. when transterred. exceeds the consideration given by the person for the transter.
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188 (1.2) Winding-up period

In this Part, the winding-up period of a charity is the period that begins immediately after the day
on which the Minister issues a notice of intention to revoke the registration ol a taxpayer as a
registered charity under any of subsections 149.1(2) to (4.1) and 168(1) {or, if carlicr.
immediately after the day on which it is determined, under subsection 7(1) of the Charities
Registration (Security Information) Act, that a certificate served in respect of the charity under
subsection 5(1) of that Act is reasonable on the basis of information and evidence available). and
that ends on the day that is the latest of

(a) the day, if any, on which the charity files a return under subsection [89(6.1) for the taxation
year deemed by subsection (1) to have ended. but not later than the day on which the charity is
required to file that return,

(b) the day on which the Minister last issues a notice of assessment of tax payable under
subsection (1.1) for that taxation year by the charity, and

(c) if the charity has filed a notice of objection or appeal in respect of that assessment. the day on
which the Minister may take a collection action under section 225.1 in respect of that tax
payable.

188 (1.3) Eligible donee
In this Part, an eligible donee in respect of a particular charity is
(a) a registered charity
(i) of which more than 50% of the members of the board of directors or trustees of the
registered charity deal at arm’s length with each member of the board of directors or
trustees of the particular charity,
(ii) that is not the subject of a suspension under subsection 188.2(1).
(iii) that has no unpaid liabilities under this Act or under the Excise Tux Aci,
(1v) that has filed all information returns required by subsection 149.1(14). and
(v) that is not the subject ot a certificate under subsection 5(1) of the Charitics.

Registration (Security Information) Act or, if it is the subject of such a certilicate, the
certiftcate has been determined under subsection 7(1) of that Act not to be rcasonable: or

(h) a municipality in Canada that is approved by the Minister in respect of a transfer of property
from the particular charity.
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188 (2) Shared liability — revocation tax

A person who, after the time that is 120 days before the end of the taxation vear of a charity that
is deemed by subsection (1) to have ended, receives property from the charity, is jointly and
severally, or solidarily, liable with the charity for the tax payable under subsection (1.1) by the
charity for that taxation year for an amount not exceeding the total of all appropriations, each of
which is the amount by which the fair market value of such a property at the time it was so
received by the person exceeds the consideration given by the person in respect of the property.

188 (2.1) Non-application of revocation tax

Subsections (1) and (1.1) do not apply to a charity in respect of a notice of intention to revoke
given under any of subsections 149.1(2) to (4.1) and 168( 1) if the Minister abandons the
intention and so notifies the charity or if

{«) within the one-year period that begins immediately after the taxation year of the charity
otherwise deemed by subsection (1) to have ended, the Minister has registered the charity as a
charitable organization. private foundation or public foundation; and

{h) the charity has. before the time that the Minister has so registered the charity,

(1) paid all amounts, each of which is an amnount for which the charity is liable under this
Act (other than subsection (1.1)) or the Excise Tax Act in respect of taxes, penalties and
interest, and

(11) filed all information returns required by or under this Act to be filed on or before that
tinte.

188 (3) Transfer of property tax

Where, as a result of a transaction or series of transactions, property owned by a registered
charity that is a charitable foundation and having a net value greater than 50% of the net asset
amount of the charitable foundation immediately before the transaction or series of transactions,
as the case may be, is transferred before the end of a taxation year, directly or indirectly, to one
or ore chantable organizations and it may reasonably be considered that the main purpose of
the transler is to effect a reduction in the disbursement quota of the foundation, the foundation
shall pay a tax under this Part for the year equal to the amount by which 25% of the net value of
that property determined as of the day of its transter exceeds the total of all amounts each of
which is its tax pavable under this subsection for a preceding taxation year in respect of the
transaction or series of transactions.

188 (3.1) Non-application of subsection (3)

Subsection (3) does not apply to a transfer that is a gift to which subsection 188.1(11) or (12)
applies.
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188 (4) Joint and several, or solidary, liability — tax transfer

If property has been transferred to a charitable organization in circumstances described in
subsection (3) and it may reasonably be considered that the organization acted in concert with a
charitable foundation for the purpose of reducing the disbursement quota of the foundation. the
organization is jointly and severally, or solidarily, liable with the foundation for the tax imposed
on the foundation by that subsection in an amount not exceeding the net value of the property.

188 (5) Definitions - In this section,

net asset amount of a charitable foundation at any time means the amount determined by the
formula

where

A is the fair market value at that time of all the property owned by the foundation at that ime,
and

B is the total of all amounts each of which is the amount of a debt owing by or any other
obligation of the foundation at that time;

net value of property owned by a charitable foundation, as of the day of its transfer. means the
amount determined by the formula

where

A 1s the fair market value of the property on that day, and

B is the amount of any consideration given to the foundation for the transfer.

189 (6) Taxpayer to file return and pay tax

Every taxpayer who is liable to pay tax under this Part (except a charity that is liablc to pay tax
under section 188(1)) for a taxation year shall. on or before the day on or before which the
taxpayer is, or would be if tax were payable by the taxpayer under Part I for the year. required to
file a return of income or an information return under Part | for the ycar.

{a) file with the Minister a return for the year in prescribed form and containing prescribed
information, without notice or demand therefor:

(b) estimate in the return the amount of tax pavable by the taxpayer under this Part for the year:
and
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(¢) pay to the Receiver General the amount of tax payable by the taxpayer under this Part for the
year.

189 (6.1) Revoked charity to file returns

Every taxpayer who is liable to pay tax under subsection 188(1.1) for a taxation year shall, on or
before the day that is one year trom the end of the taxation year, and without notice or demand,

{«r) file with the Minisier

(1) a return for the taxation year, in prescribed form and containing prescribed
information, and

(11) both an information return and a public information return for the taxation year, each
in the form prescribed for the purpose of subsection 149.1(14); and

(h) estimate in the return referred to in subparagraph (¢)(i) the amount of tax payable by the
taxpayer under subsection 188(1.1) for the taxation year; and

(¢) pay to the Recetver General the amount of tax payable by the taxpayer under subsection
188(1.1) for the taxaiion year.

189 {6.2) Reduction of revocation tax liability

If the Minister has, during the one-year period beginning immediately after the end of a taxation
year of a person., assessed the person in respect of the person’s liability for tax under subsection
188(1.1) for that taxation year, has not after that period reassessed the tax liability of the person,
and that liability exceeds $1.000. that liability is. at any particular time, reduced by the total of

(¢) the amount. if any, by which

(1) the total of ali amounts, each of which is an expenditure made by the charity, on
charitable activities carried on by it, before the particular time and during the period
(referred to in this subsection as the “post-assessment period”) that begins immediately
after a notice of the latest such assessment was sent and ends at the end of the one-year
period

exceeds

(if) the income of the charity for the post-assessment period, including gifts received by
the charity in that period from any source and any income that wouid be computed under
section 3 if that period were a taxation year, and

(h) all amounts, each of which is an amount, in respect of a property transtferred by the charity
before the particular time and during the post-assessment period to a person that was at the time
of the transter an eligible donee in respect of the charity, equal to the amount, it any, by which
the fair market value of the property, when transterred, exceeds the consideration given by the
person for the transfer.
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189 (6.3) Reduction of liability for penalties

1f the Minister has assessed a particular person in respect of the particular person’s liability for
penalties under section 188.1 for a taxation year, and that liability exceeds $1.000, that liability
is, at any particular time, reduced by the total of all amounts, each of which is an amount. in
respect of a property transferred by the particular person after the day on which the Minister first
assessed that hability and before the particular time to another person that was at the time of the
transfer an eligible donee described in paragraph 188(1.3)(a) in respect of the particular person,
equal to the amount, if any, by which the fair market value of the property. when translerred.
exceeds the total of

(ar) the consideration given by the other person for the transfer, and

{(b) the part of the amount in respect of the transfer that has resulted in a reduction of an amount
otherwise payable under subsection 188(1.1).

189 (7) Minister may assess
Without limiting the authority of the Minister to revoke the registration of a registered charity or

registered Canadian amateur athletic assoctation, the Minister may also at any time assess a
taxpayer in respect of any amount that a taxpayer is liable to pay under this Part,
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